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Protection of Unorganised Workers in India:
A Frozen Dream

Dr. Rajneesh Kumar Patel*

Abstract

It has been very aptly remarked that, the histdriabour struggle is nothing but a continuous denhéor a fair
return to the working class. These demands arewdéied in diverse compositions like demands far Viages,
grant of leave, various allowances, confrontatioraiagt decrease in remuneration, poor service cooik,
overburden working hours, through their collectivessdm and trade unions. However, even this is ndistea
for the entire working population in India, as ab®@& percent of the total working capacity is evehin position
to raise their voice against these exploitatiorieyt are categorized as unorganized workers. Acgtuzdfore the
advent of modern industrial relations, philosophg tloctrine of laissez-faire dominated the attitade thinking
of policy maker, planner and legislators. In théelaeighteenth century the dominant school of prislence was
the ‘natural law school’, whose basic principle waswil is what, it ought to be”. The natural law schodlied
heavily on reason, equity and good conscience,iatfidct equated it to law. In sharp contrast to tretural law
school, in the nineteenth century the “positivish@ol” of law, has taken its birth which is the coemtart of the
“laissez-faire” school in economics. According tag school, law should be distinguished from moyadis well
as; the law courts were directed to keep away frdmtat, social and equitable consideration and riststrictly
to the form and letter of the law. The main drawbatkhe positivist school was that it was devoid adfial
content and was strictly formal in nature. It wasrigasingly realized that “laissez-faire” only resuin
exploitation of the worker and hardships to the eoners. It was then believed that the “greatest serwihich
the state could render to industry was to standafuts sunshine”. Obviously, the legislators of shadays were
deadly against any outside authority’s interventionlabour management. The purely positivistic ammh
towards labour management relations has restricteddo much of exploitation of the working class. &s
reaction to the theory of laissez-faire arose thaaept of Welfare State in the twentieth centuryclvhiaintained
that the third party should intervene in discipligamatters in the social interest. Neverthelessneaier the
introduction of welfare State, a huge number of wagkpopulation is still aloof from the protectiongwided in
the name of social security by a welfare Stategaibrkers and waiting for the day on which their dnsawill
come true.

Key Words: Unorganised Workers, laissez-faire, wagesifare State, social security, Frozen Dream

Introduction

During the early era of industrialization, humahdar had no recognition except that it was
the means of production. There was no law reggdtie fairness of wages, hours of work,
the working condition and consequently working dbods were fixed as per economic laws
of demand and supplgnd even the State did not intervene in any matgarding the
employment of labour on the basis of lasssez-fairepolicy. At that time low rate of wages
and inhuman working conditions was not a hiddem &ad the factory workers were getting
nothing more than starvation wages. It was alsaratisputed fact that, the employers who
were in dominating position, forcedly exercisingithauthority and virtually fixing wages and

! professor, Law School, Banaras Hindu University, Varanasi.
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other conditions of service to the employees. Thoeee evils developed in the form of low
wages, long hours of works, insecurity of employmansanitary working and living
conditions, and social-economic injustice. The lalkos were the main victim of the doctrine
of laissez-fairewhich provided free contractual system without anterference by the
government. Indian workmen also faced the sames ewising due to industrialization. The
feeling of class consciousness was generated fteread in the course of time, the above
theory oflaissez-fairebecomes unsuitable in the context of rising exqiemt of working
class.

With the span of time when exploitations againstkecs reaches on its unbearable stage then
they started thinking about their unity and aftéorag struggle they became aware about their
roles and importance in an industry. They becorgaroeed in the form of trade union to gain
for themselves more strength to make collectivegdiaing with their employees. Workers
had to resort to strikes and employers replied byglating lockouts. Meanwhile, after
Independence, when India becomes a democratic, 8&aonstitution provided guarantee to
political, social and economic justice and directed States to promote welfare of the
people? Similarly, the Universal Declaration of Human Righ1948 and the International
Covenant on Economic, Social and Cultural Righ866lalso acknowledged the right to
social security, right to work and social protetia the juncture of unemployment, sickness,
disability, old age or other hysterical circumstasic

Observing the guidelines of the Indian Constitutias well as the above mentioned
International documents, the Government of India kaacted a good number of social
security laws to cater the need of working class @nprovide legal protection against the
exploitation. However, from the beginning to tibday it has been very unfortunate that
benefit of these legislations are available only b0 percent of the total work force in India
and the remaining unorganized workers comprisirayaB0-93 percent, who are contributing
their notable part in the Indian economy are st#liting for their good days as their own
condition is not better than the bonded labourers.

Thus, the above indicated struggle between labodicapital is still going on and is true even
today that, due to numerous reasons including wnéole conditions of workers and half-
hearted implementations of labour laws the unomghiworkers are not in position to avail
the benefits of various welfare and social secuitgctments. Indian Government is regularly
trying for their betterment in the form of variosshemes as well as the legislative attempts.
The Unorganized Workers’ Social Security Act, 20©8ne of the example, constituted with
the aim to provide benefits of social securitytterh is also not far from falterirfg.

2 The Preamble and the Directive Principles of SRatiicy which enjoin the creation of social order the promotion of welfare
of the people, securing adequate means of livetihfoo the citizens. social control over materiasaerces, provisions of
minimum wages, development of facilities for ediaratemployment, health and nutrition and so on.

% To enjoy benefits of the schemes under the Actiadividual who attend the age of 14 years musiadecthat he is an
unorganized sector worker and apply for registratidth the district administration. Thereafter, tistrict administration will
issue a card carrying a unique identification numbiea scheme requires contribution from the regisd unorganized sector, he
will be eligible for socials security benefits umdieat scheme only if he has made the requiredriberion.
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In the light of above remarks an attempt is mad#euthis chapter to discuss and examine the
status of unorganized labour in India. The studyl ¥dcus on conceptual analysis of
unorganized labour along with their comparison tgaaized labour. The study will move
around the legal protection available to the wagkitass and reasons for non access to the
workers. It will also focus on various legislatiamd administrative attempts towards the
betterment of unorganized labour in India.

Meaning and Extent of Unorganized Worker

In its common denotation a worker or group of woskeho are due to one or other reasons
not capable to fight jointly against exploitatiooseven not get protected through the legal
provisions in regards to their wages, leaves, vigrkiours and other service conditions; are
simply categorized as unorganized workers or warké unorganized sector. It is very true
that in their total strength they constitute alntb&t entire population of working class of this
country but actually they are scattered, and divieo uncounted small units. Almost all the
units, in which they are working, are not registeess per law of the land and operated at
squat level of institution. Over and above, thelations with their employers are casual in
nature or merely informal relations, bearing naility to provide any legal protection given
under social security laws.

A significant number of these unorganized workems @ngaged in personal employment,
domestic works, agriculture works and even if thegy employed in any factory or industry

they have been employed as casual and ad-hoc wodteother than the capacity of a

permanent employee or worker of the establishniégrice, they constitute their livelihood as
a domestic worker, agricultural worketabours employed in small scale industry, hawkers
rickshaw pullers, auto drivers, night watchmen,ryigen, construction workers, cooks,

private security guards, farm labours, handloom power loom workers, beedi and cigar
workers, employees in private shops and commeesiablishments, multi-taskers, sweepers,
scavengers, workers in tanneries, and other urgiestelabour of factories or industrial

establishments.

Considering the range of examples and generic itlefinof the term unorganized workers it
appears that, it is not so easy to define this sndefinitions itself lacks conceptual clarity
and uniformity. In this regard the National Comrassfor Enterprises in the Unorganized
Sector in its report has given a wide definitiontlod term unorganized sector, which states
that “unorganized sector consists of all unincoasped private enterprises owned by
individuals or households engaged in the sale aodugtion of goods and services operated
on a proprietary or partnership basis and with lkss ten total workerS. Hence, the
Commission included mostly all agricultural aciiedt, either individually or through
partnership in the arena of unorganized sectoril&@iy) the United Nations Economic and
Social Council states in its report that, the termrganized workers refers to an individual or

4 Most countries exclude agriculture from the conifims of unorganized sector and some other incthéeagriculture also.
® The above are only few examples of unorganisemggworkers. It is not an exhaustive list of them
¢ Reports on Condition of Work and Promotion of liveod, 2007.
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a group of individuals whose employment relatiopsisi not subject to labour legislation,
social protection and certain employment berefitikewise, the first National Commission
on Labouf defined unorganized sector as that part of thekfsore who have not been able
to organize in pursuit of a common objective beeanfsconstraints such as casual nature of
employment, ignorance and illiteracy, small andteced size of establishments and superior
strength of the employer operating singly or in bamation?

It depicts from the above definitions, that the cgpt of unorganized workers have been dealt
as the divergent and non-formal economy, where arsrire engaged in a series of survival

activities providing useful services and goodshetaper rate but themselves they are deprived
even from their basic rights of working class sltiue that the persons who are employed in
unorganized sector are called unorganized workertseven if they are engaged in organized

sector and facing the same condition, they mayalegorized as unorganized workéts.

Apart from the above definitions, the term unorgedi worker is also defined statutorily
under section 2 (m) of the Unorganized Workers’iflo8ecurity Act, 2008. As per this

definition, “unorganized workers means a home-basetker, self-employed worker or a

wage worker in the unorganized sector and incladesrker in the organized sector who is
not covered by any of the Acts mentioned in Scheetiub this Act”.

It will be relevant to mention here that in the saswing of the above Act, the Government of
India, National Statistical Commission, Report bé tCommittee on Unorganized Sector
Statistics, 2012 also included following categornexler the preview of informal sector’s
employment:

1.

The entire home based workers who are engageceiprtiduction of goods or services
for an employer in his or her home or other premigkehis or her choice other than the
workplace of the employer, for remuneration, irexdjve of whether or not the employer
provides the equipment, materials or other inputs.

The self-employed worker, who are not employediemployer, but engages himself or
herself in any occupation in the unorganized sestiyject to a monthly earning of an
amount as may be notified by the Central Governroettie State Government from time
to time or holds cultivable land subject to suchirng as may be notified by the State
Government?

The wage workers who are employed for remuneratighe unorganized sector, directly
by an employer or through any contractor, irrespecof place of work, whether
exclusively for one employer or for one or more &yers, whether in cash or in kind,
whether as a home-based worker, or as a temporacgsmal worker, or as a migrant

" Government of India, Report on Employment-Unemplegt Survey, Vol. |, Ministry of Labour and Emplognt,(2013-14)

8 Government of India, Report of National CommissionLabour (1969), Page-417.

° National Commission for Enterprises in the Unoigaa Sector, Report on Condition of Work and Prdaamobf livelihoods in
the unorganized sector, 2007.

191L.0., Seventeenth International Conference dfdia Statisticians ICLS, 2003.

11 See, section 2 (b) of the Unorganized Workersi@@ecurity Act, 2008.

12 5ee, section 2 (k) of the Unorganized Workers'i@d®ecurity Act, 2008.
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worker, or workers employed by households includinghestic workers, with a monthly
wage of an amount as may be notified by the Ce@oalernment and State Government,
as the case may be.

The close scrutiny of the above definition revelst tunorganized workers are mainly of three
types; firstly, they are self employed workers, meg by that they are not appointed by any
employer and earning their livelihood by their oamgagements and arrangements. Secondly
even if they are employed by their employers baythave not been employed by any factory
or industrial establishment, where labour laws applicable. Thirdly, either they are
employed by any factory or industrial establishm&ninorganized sector where labour laws
are not applicable; or if it is establishment ofjamized sector, those workers have not been
employed as a permanent workers and due to thairenaf employment agreement they
can’'t enjoy the various benefits available und@s#hsix legislations which are mentioned
under second schedule of this Att.

In order to understand concept of unorganized werkieis also necessary to realize the
meaning of unorganized sector, therefore, movimgatds the comparison between organized
and unorganized sectors, that organized sectorsranenture which are having their just
reverse characteristics to unorganized sectorscplatly in relation to legal binding of
welfare of the worker¥. It refers to all establishments of public sec@entral, State, Quasi-
governmental establishment and local bodies irasmeof their size of employment and non
agricultural establishment including the plantasion private sector employing ten or more
persons. On the other hand, unorganized sectorsreproject owned by individuals or self-
employed workers and engaged in the productiorler & goods or providing service of any
kind whatsoever, and where the enterprise emplaykeavs, the number of such workers is
less than tef?’

It is necessary to mention here that under the #het,term unorganized workers includes,
home based worker, self employed workers and wagkes, for which numerical restriction

is not given, but when the Act defines the termrganized sector then it restrict it to
maximum ten in numbers. This implies that if anyotganized sector establishment is
employing more than ten workers then the workengleyed in such establishment would not
consider as unorganized workers for the purpostisfAct. Not only this even in case of
organized sector establishment if they are engag#wbut formal employment agreement
then maybe they are not covered under this Actréfbee, the numerical restriction given
under this definition is creating problem, howeveerwill also not fruitful to suggest to

13 See, section 2 (n) of the Unorganized Workersi@®&@ecurity Act, 2008.

4 Under second schedule of this Act , these sislations are given as, The Workmen's Compensatinon1®23, The Industrial
Disputes Act, 1947, The Employees' State Insuréwte1948, The Employees' Provident Funds and Mateous Provisions
Act, 1952 , The Maternity Benefit Act, 1961 and TPeyment of Gratuity Act, 1972.

!5 As per, section 2 (f) “organized sector" meanermerprise which is not an unorganized sector

16 See, section 2 (m) of the Unorganized Workersi@®&ecurity Act, 2008.
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remove it, because if it will so then it will coveach and every person even in case of a
single worker employment for any private purposéciiis also not practically possible.

Coming back to the same issue again, it is relet@mtote that, to determine whether the
particular sector is coming under organized or ganized sector, primarily there are two

criteria. The first, if the establishment is comingder the jurisdiction of government and

nature of employment of the worker is permanenn tineespective of number of employed

workers they would be considered as worker of degahsector. However even a number of
workers who are appointed in organized sector ey &ire appointed as purely ad-hoc or not
on regular basis and unable to get any benefitruhdse legislations given under the second
schedule of this Act, they would be treated as gaoized workers. It is also important to

note here that the phrase “who is not covered pppathe Acts mentioned in Schedule Il to this

Act”, gives an impression that those casual anttaohworkers of the organized sector shall
be included under this Act, but it is requestedehbat it will not be an universal phenomenon
because, some of the Acts, specified under thedstdare applicable to them in principle,

therefore, even after this intentional inclusioisihot going to provide any benefit to them.

Thus, it is clear from the above discussion thairganized workers, as their name is also
suggesting, are deprived from not only the benefitsbour laws but also their rights given
under the Indian Constitutidﬁ.Unfortunately, a considerable fraction of them fatks under
migrant category workers, who are uneducated, liedkipoor, vulnerable and do not have
basic housing facilities consequently, they havenb@ways bound to move here and there to
earn the bread for their families. Further, theg anprotected so their livelihood can be
stopped without any notice.

Status and Features of Unorganized Workers

The earlier discussion of this paper suggesteduhatganized workers cannot be identified
by a definition but could be described as an imtligi or group of workers who have not been
able to systematize their voice in pursuit of a own objective because of constraints of
their poor, helpless and unprotected conditionsewehe era of welfare State. Therefore, it
will not be out of mark to discuss here some of shecific nature and characteristics of
unorganized workers:

Large Number of Workers

The unorganized worker is breathtaking in term#fjuantity and diversity and therefore,
they are ever-present with huge density throughadit. It will be relevant to state here in
this regard that a survey was carried out by thigoNal Sample Survey Organization in the
year 2010, which estimated that the total employinierthe country was about 46.5 crore.
Out of this, about 2.8 crore were in the organisedtor and the rest 43.7 crore in the
unorganized sectdf.The total 43.7 crore unorganized sector’s workeege further divided

7 It is also not clear that village health workeusts as Asha and Anganbadi workers will be entitlgét benefit under the Act
or not.

18 See, Article 23, 24, 38, 39, 39-A, 41-43-A, 46 ddof the Indian Constitution.

% As per the estimation of a Sub-committee of théiddal Commission for Enterprises in the UnorgadiSector, 2008, the
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as 24.6 crore workers in agriculture sector, 4atecin construction, and remaining were in
manufacturing activities, trade and transport, camication & services. The same
organization further reported in the year 2011-2014 the total workforce of unorganized
workers was 92.4 and only 7.6 percent of the workd was belonging to organized workers
in India. Again in 2017-18 the share of organizeorker has increased by 1.7 percent and
come to 9.3 and consequently on the other handithee of unorganized has decreased and
come to on 90.7 percefit.

Though the above mentioned statistical informatonsignificantly vary on account of its
intensity and accuracy, but it is widely acknowledghat the unorganized workers are also
significantly high in their migration. As per theatibnal Sample Survey Organization, 30
million migrant workers in India are constantly tv'e move for their livelihood

The report of the National Sample Survey Orgarirétialso indicating that the number of
casual workers in India between the periods of compared to that of the period
between 1999-2005 is significantly increasing. Treigort further shows a substantial shift
between 1999-2000 and 2009-2010 in the structutheofabour force which can be broadly
divided into self employed, regular, and casualkes®

Again, in the year of 2018, Niti Aayog reported ttithere are 85 percent of unorganized
workers are working in India. Further, among thémerestingly, the Periodic Labour Force
Survey 2017-18 states that about 71% of the regatad salaried employees in the
unorganized sector are those who do not have &ewrbb contract. There is 54.2 percent
who do not get paid leave. Not only had this, u64ercent of them not even qualified for
any social security scheme. However, in the yed20df9 report of Economic Survey again
stated that this number is on 93% of the total Wayde of the country.

Thus, appears that, though the number of unorganizekers is varying in various reports,
but almost all the report are giving the significéigures, which is moving between 90-93
percent of the total work force of the country.

Diversity of Unorganized Workers

Apart from their significant number in this counttiye unorganized workers are also of
various kinds depending upon their nature of wamkerestingly they are not only concern

with their own sectors but one can also find thenoriganized sectors. On the same swing,
the Ministry of Labour, Government of India, hasegmrized the unorganized workers into
four groups based on their occupation, nature opleyment, service categories and

contribution of unorganized sector to GDP is absfupercent in India. While the sector contributesuad half of the GDP of
the county, its dominance in the employment frensuch that more than 90% of the total workforce been engaged in the
informal economy.
2‘1’ See, Periodic Labour Force Survey, 2017-18.

Ibid.
2 published in May 2011.
2 casual workers are employees who do not enjoystime benefits and security as tenured employeésdaily wage
employees and some categories of contract empl@yeesasual labourers.
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especially distressed categories.

As per this division in terms of occupation, it lides small and marginal farmers,
sharecroppers, fishermen, fisherwomen, beedi sllandless agricultural workers, animal
husbandry workers, labeling and packing workerathier workers, weavers, workers in
brick-kilns and stone quarries, building and camngion workers, artisans, salt workers,
workers in saw mills and oil mills, etc. similarlyn terms of nature of employment, it
includes attached agricultural labourers, migraotkers, bonded labourers, contract and
casual labours’. Likewise, in terms of service gatees, it includes midwives, domestic
workers, fishermen, barbers, newspaper vendor#, dnd vegetable vendors and finally in
terms of especially distressed categories, it oetutoddy tappers, scavengers, head-load
carriers, drivers of animal-driven vehicles, loadand un-loaders.

It will be necessary to note here that along whi above four categories, there is also a large
number of unorganized workers like cobblers, auigeds, sericulture workers, handicraft
artisans, power loom workers, handloom weaverssiphlly handicapped self-employed
persons, lady tailors, rickshaw pullers, carpeatat tannery workers etc. who have not been
categorized clearl§’

Unstable Employment

It is also an essential characteristic of the uanizpd workers that they always suffers from
seasonality of employment, due to which majoritytlef workers does not have stable and
durable avenues of employment. Therefore, a priea¢ufe of unorganized labour is high
incidence of involuntary turnover and migration centration of uneducated young workers
and women workers in the sector. Their employmenenhas any stability and for earning
the bread they are compel to move here and thesst M the unorganized labour paid lump-
sum wages without any additional allowances, ingest fringe benefits or short-term
security measures which has been provided to tlganozed workers. In case of any
emergency like, flood, earthquake or community aligethey faced a lot of problems.

Scattered Nature of Establishments

As the place of work of unorganized workers arentbalways scattered and fragmented, the
workers do the same kind of employment in differplaices and in different supervisions,
consequently they do not work and live togethena@arby geographical areas. This is also
true about home based work which employs large eurob workers, because in this case
there geographical area may be the same but thel wader different jurisdiction and
control. These types of works are done either filoenworker’'s own premises or the premises
of the employers who employ them just like a pevatorker not an employee. Therefore,
thinking about the collective wisdom or working &lger is really an inaccessible dream for
unorganized workers, due to which they are explaitethe absence of collective bargaining
power and trade unions.

24 Economic Review 2010, Government of Kerala.
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Most of the workers in unorganized sector spend tlie to hard and hardly manage their
economical survival in the society. There is nosiiedity of savings and it is difficult to
manage during the time of unemployment. They dohase pension or any such benefits.
Even in case of emergencies like major illnessttdefian earning member, disability due to
hazardous working condition they lack any kind wfahcial support. Therefore, they are
vulnerable and also not able to fight against thkelnerability due to their scattered position
of employment.

Lack of Formal Relationship with Employer

Lack of formal relationship with employer is alsgame characteristic of the unorganized
workers and rather it is one of the main reasomstHeir deplorable condition, as formal
employer-employee relationship is the primary cbadito avail the benefits of any welfare
legislation. The term unorganized workers repregtet home-based employment, self-
employment, agricultural work, construction workdaa lot of other temporary occupations
and employment who works without any type of wntt@nd formal agreement of
employment. Even in case of any dispute with teeiployer they will be unable to get any
remedy from tribunal or labour court, without suppof formal relationship with their
employer®

State of Vulnerability

As discussed above that a considerable number ofganized workers are illiterate,
financially week and migrant in nature, therefotgnerability, ignorance and helplessness is
rampant amongst them. It is well known fact that thformal sector labourer has been
characterized by low social-economic status. Evetiné case of self-employed persons they
don't have regular and proper source of incomedidition a large number of unorganized
workers have been drawn from weaker and down trod@etions of the community like
scheduled castes scheduled tribes and backwaskslas

Lack of Social Security Protection

Lack of protection of social security actions isala prime characteristic of unorganized
workers. Actually, wide spread-location, lack ofolwiedge and small size of the industrial
establishments creates the problem in enforceméntanous labour legislations. High
incidence of grievances, heavy work load, absenteassignment of specific duties,
unhygienic working conditions, weak promotional ogpnities, absence of organized trade
union movement, illiteracy, acquisition of skillhrough experience, harassment and
exploitation by middlemen lack of credit facilitidearth and non-availability of raw material
etc. are the regular features of the unorganizetss workers. Due to the above reasons, the
unorganized sector does not give any benefit towtbekers in terms of various laws like
Minimum Wages Act, 1948, Employees’ Compensatioos 2923 and Factories Act, 1948.

% gSee, section 2(S) of the Industrial Disputes AB47.



Page 10 Dr. Rajneesh Kumar Patel

Thus it is clear from the above discussion thatuherganized workers are subject to severe
exploitation. They are bound to work under poor kimy conditions on not more than
starvation wages. Fixed pay, long working hoursndpeleprived of social security’s, such as
provident fund, insurance and medical benefitstiaeeonly dream for them. Like a regular
worker they do not get leaves too. Workers in thastruction sector and other hazardous
industrial sectors also have a threat to theirsliven case of accidents, there is no
institutionalized mechanism to ensure the compesrsair support of their rehabilitations.
Further, women workers are also not entitled toemmétty benefits. The above and all large
scale ignorance and illiteracy is responsible faftiotheir poor and helpless condition.

Attempt towards Welfare of the Unorganized Workers

The foregoing discussion of this paper indicateat,tthe unorganized workers are the most
vulnerable section of the Indian society, who nolycconstitutes the significant number in
the total population of workers, but they also dbwote their notable part in the Indian
economy, however unfortunately their own economésa social condition is not up to the
mark and so deplorable due to numerous reasorsading their own hostile circumstances,
non application of the various labour legislatioas well as non-enforcement of the
legislations too.

In the year of 1950 when India becomes a demociBtite, then our Constitution was
founded not just as a supreme law of the land tbwas drafted as a welfare document too,
with a wide range of wellbeing declaratidfisdere, it will be interesting to note that, Indian
citizen were very much fortunate due to two reaséinsgtly, the entire labour laws existing
today are in confirmation with the recommendatiofdnternational Labour Organization,
and secondly, when Constitution was drafted alnatistut the same time on international
level another document was in the process of faatran and it was Universal Declaration of
Human Rights, 1948. Therefore, the founding fath&réndian Constitution have taken a lot
of help from this as they added some of the detitaran the form of fundamental rights
under the part Il of the Constitutihand in regards to others if they feels that It laé not
too easy to implement it for the newly born goveemtn they added that rights in part IV of
the Indian Constitution with a view to enforce thafuture?®

Needless to say that, under Constitution, Indideislared as union of Staféslue to which

the law making power is prearranged to both ofgineernment, therefore, the issue of labour
was specially included in the concurrent®fisind was made the parallel responsibility of the
Central and State Governments. Taking inspirattomfthe preamble of the Constitution a

% No child below the age of fourteen years shakimployed to work in any factory or mine or engairedny other hazardous
employment.

Z See, Article 14, 19, 21 and 32 of the Indian Gautin. Further, The State shall, within the limitf its economic capacity
and development, make effective provision for siacuthe right to work, to education and to publ&siatance in cases of
unemployment, old age, sickness and disablemedtnasther cases of undeserved want.

% See, Article 38, 39, 46, 47, and 48 of the Indlamstitution.

2 See, Article 1 of the Constitution of India, 1950.

% gee, the list Il to Schedule VIl of the Consiitat of India, 1950.
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number of provisions was also added in relatiorth® social securiy in the form of
directive principles of State policy with intentpeoovide respectful life to the working class.

To achieve the above Constitutional promises tontbeking class, from the very beginning
Indian Government has taken initiative to congtitatnumber of legislative enactments, such
as, Industrial Disputes Act, 1947, the EmployeesteSinsurance Act, 1948, Factories Act,
1948, Minimum Wages Act, 1948, the Coal Mines Riemt Funds and Miscellaneous
Provisions Act, 1948, Employees Provident Fund Bfistellaneous Provisions Act, 1952,
the Maternity Benefit Act, 1961, the Seamen’s Rtent Fund Act, 1966, Contract Labour
(Regulation and Abolition) Act, 1970, The PaymehtGratuity Act, 1972, Building and
Construction Workers Act, 1996 and the list id gtitreasing.

However, on the other hand it is also true thabnié would analysis the actual result of these
legislations he will found that, although, there a number of laws purporting to provide
basic economic and social benefits to the unorganimorkers, but the gains have been
always insignificant. It may be noted here that B@imum Wages Act, 1948 which was
specifically enacted by the Government for the @&mation of poverty and improvement of
conditions is directly applicable to the unorgadizgorkers, but no one can deny that, in
reality workers hardly receive minimum wages dudatitk of knowledge, awareness as well
as a formal employee-employer relationship presdribby law. Lack of proper
implementation, high rates of illiteracy, negligaititude of the employers, poor economic
conditions, small holdings are also reasons fordiglorable condition of the unorganized
workers.

Further, it will be interesting to note here thabsnof the above legislations not directly
declared about its application to the unorganizedkers. It has been widely argued that the
above legislations are directly or indirectly appble to them, but one can also not deny that
due to procedural requirements for the applicatibthese enactments it is really too difficult
to apply in relation to unorganized workers. Foarmaple, most of the legislations have a
requirement that to get benefits of this Act oneusth come under the definition of employee,
workmen, or workers. It goes without saying thathe cases the unorganized workers not
have a formal employee-employer relation with tihailustrial establishments, therefore, fails
to take benefits of those Acts and even if in feages these legislation will apply to the
unorganized workers, its contribution is very ngilie to them.

Apart from the above conclusion, it is a mattergogat satisfaction that even after a lot of
hurdle the government of India is regularly tryiogsave the interest of unorganized workers

% Social security was established as a basic huighhin the Declaration of International Labour @nigation at Philadelphia
in 1944 and it's Income Security Recommendatiod418umber, 67. This right is upheld in the UniveBeclaration of Human
Rights, 1948, and the International Covenant omBoroc, Social and Cultural Rights, 1966. The righsocial security ensures
that everyone, regardless of age or ability to waskguaranteed the means necessary to procure hesds and services.
Several key human rights principles are fundamentguaranteeing the right to social security. Sloeecurity must be provided
without discrimination (in intent or effect) based health status, race, ethnicity, age, sex, siyualisability, language,
religion, national origin, income, or social status
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through its legislative endorsements. In this rdgawill not out of the mark to have a little
focus on two particular legislation of the govermmef India, i.e., Mahatma Gandhi National
Rural Employment Guarantee Act, 2005 and Unorgani¥erkers Social Security Act, 2008.

Mahatma Gandhi National Rural Employment GuaranteeAct

Mahatma Gandhi National Rural Employment Guarafigte 2005, was a wonderful attempt
of the United Progressive Allianégleaded by Congress Party towards improvement of
economic condition of poor people of rural India.

The Act provides a statutory guarantee for at |2@6tdays of employment in a year, to begin
with on asset creating public works scheme at minimvage in every rural, urban, poor and
lower middle class househdldiThe Act was meant with the objective to incredsedource

of income of the poor citizen in rural areas touthskilled manual work! It provide for wage
fixation which is to be specified by the Centralv@mment for the purpose of this legislation
until such time when the wage rate is not specifigthe Central Government for an area, the
minimum wage rate fixed by the State Governmenteuride Minimum Wages Act, 1948
shall be considered as the wage rate applicalitatared’

Under the Act, any adult member of a rural housglifdhe is willing to do unskilled manual
work, may apply for registration in writing or olsako the local Gram Panchayat. Then, the
Gram Panchayat after due verification will issupla card to him. A job card holder may
submit a written application for employment to tBeam Panchayat, stating the time and
duration for which work is sought. The Gram Panehayill issue a dated receipt of the
written application for employment, against whidte tguarantee of providing employment
within 15 days. If an applicant is not provided éoyment within fifteen days of receipt of
his or her application seeking employment, he oe dhall be entitled to a daily
unemployment allowancg.

Thus, the above scheme has given rise to the taggaployment plan in Indian history
related with social security as it is bottoms umope-centered and demand-driven.
Undoubtedly, this legislation has brought a silewpolution in rural areas of the country. For
the first time, the Act brings the role of the stat a provider of livelihood within the reach of
the beneficiaries themselves. However, apart fromn @above this program is frequently
criticized on the basis of non-implementation aodruption, due to which like any of the

%2 It was the largest member’s party formed in 208degal election of India.

3 This Act was initially passed with the name of iNa&l Rural Employment Guarantee Act, 2005 and reaamed as Mahatma
Gandhi National Rural Employment Guarantee Act, 52608 2 October 2009, on the occasion of Gandhith lsinniversary. It
was enacted on 25 August 2005 and was notifiedepieghber 7, 2005. The Ministry of Rural Developmé&vernment of
India is monitoring the entire implementation oistscheme in association with State Governmentad?ily it was notified in
200 most backward districts of the country on Fabri2, 2006 and subsequently it was extended ddiaaal 130 districts
added in the financial year 2007-2008 thereafter]*oApril 2007 it was notified for 113 more districisd again on May 15th,
2007, in Uttar Pradesh 17 districts were brouglitsicoverage. Finally, from April 1, 2008, it casehe entire country with the
exception of districts that have a hundred peradan population.

%4 The National Rural Employment Guarantee Act, 2@¥ztion 4.

% Ibid., Section 6(2).

% See, Section 7.
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other earlier schemes it has also not achievegbisproperly. Different minimum wage limit
in different States is also serious lacuna of the A

The Unorganized Workers Social Security Act

It is another attempt of the United Progressiveiafite Government in relation to the
improvement of life of unorganized workers. The tamized Workers’ Social Security Act,
2008 was passed with intent to provide benefitsazial security to unorganized workers. In
this context, section 3 (1) of the Act providestttiee both governments shall formulate and
notify schemes from time to time covering life asidability, health and maternity benefits,
old age protection and any other benefit as mayebermined by the Central Government. To
implement these aims and objects of the Act, secti®, provides that every unorganized
worker shall be eligible for registration subjectthe fulfillment of the condition that he has
completed fourteen years of age; atetlare that he is an unorganized workée. shall
make an application in the prescribed form to thstridt Administration for registration.
Thereafter, he shall be registered and issuedeaniiyg card. If a scheme started under the Act
requires making a contribution, then he shall giteé for social security benefits under the
scheme only upon payment of such contributiSmilarly, if the scheme requires the
government to make a contribution, the governmasy make the contribution regularly
in terms of that scheme.

Further, in regard to the implementation mechanishe Act empowers the Central
Government under section 5 to constitute a Nati@wdrd to be known as the National
Social Security Board to exercise the powers coefeon, and to perform the functions
assigned to it under this Att.Similarly, on State level the same power is gitenthe
respective State Governments to constitute a Bizded to be known as State Social Security
Board tao8 exercise the powers conferred on, ancetfmpn the functions assigned to it under
this Act:

It is to be noted here that, though, this Act veasvelcome step hoping to bring radical
changes for the betterment in the life of unorgashiworkers, but rather it was drafted in very
hurry and without proper home work on the conddiaand challenges in regards to the
unorganized workers, due to which the Act suffevidh serious lacunas and has its own
limitations. Undoubtedly the Act was significantchese first time it had tried to define the
term unorganized workers and procure various wekahemes for unorganized workers, but
a close scrutiny of the provisions of the Act, eeft that the existing provisions are neither

%" The National Board shall consist Union Minister fmbour and Employment-Chairperson, ex officio;irébtor General
(Labour Welfare)-Member-Secretary, ex officio; athifty-four members to be nominated by the CenBalernment, out of
whom, seven representing unorganized sector wqrkeren representing employers of unorganized isesgwen representing
eminent persons from civil society; two represemntinembers from Lok Sabha and one from Rajya Sablerepresenting
Central Government Ministries and Departments corezk and five representing State Governments.

% The State Board shall consist with Minister of bab and Employment of the concerned State Chainperex officio;
Principal Secretary or Secretary (Labour) Membar&ary, ex officio; and twenty-eight members tonoeninated by the State
Government, out of whom seven representing thegamized workers; seven representing employers ofgamized workers;
two representing members of Legislative Assemblthefconcerned State; five representing eminersoperfrom civil society;
and seven representing State Government Departc@mnterned.
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confirming any right of social security, nor incorgting any appropriate mechanism to
implement the key objectives of this Act. As theieas issues related with the unorganized
worker will arise locally, it will inadequate to V& two boards for the entire country. Further,
The Social Board will be effective only if they agizen powers to administer and enforce but
in reality they have only advisory role under thet. AThe Act should have provided for the
creation of a Social Security Fund, and a finaneiamorandum for budgetary allocation for
the Funds als®.

Further, the definition of unorganized worker adl\@e unorganized sector is SO ambiguous.
Similarly, the Act was formulated for unorganizedrikers, but the representation of workers
is from organized sector. Finally, it does not defthe term social security benefits, and only
provides for starting some social security scheasegiven under the schedule | of the Act.

Welfare Scheme for the Unorganized Workers

Apart from the above legislative enactments, frammetto time both the Central and State
Governments have also formulated certain specdifiemes to support unorganized workers
which have tried to fulfill basic needs and regumiemts of the unorganized working
population, some time under the above legislatamssome time as separate schemes. Some
of the schemes are discussed as under:

Indira Gandhi National Old Age Pension Scheme

Indira Gandhi National Old Age Pension Scheme witfaied by the Government of India
with intent to carry out the objectives of Natiortadcial Assistance Programme on 19th
November 2007. Eligibility age for this scheme & \&ears. Initially, the scheme provided
Rs.200 per month as pension and thereafter it ¢gsedised graduafy for the elderly
belonging to below poverty line families. Statesrevasked to share their responsibility as
mandated by the Constitution of India by contribgtan equal amount for them, therefore, at
present under this scheme the responsibility i<weant. Apart from the above, one free
dhoti for male pensioner and one free saree foaferpensioner are supplied twice a year
during Pongal and Deepavali festivals. Likewisé tlz pensioners are provided daily with
free nutritious meal at Anganwadi centfés.

%9 The aims and functions of the Fund would not nyeba to enable better access of credit to farmraowdfarm enterprises
alone but to enable the unorganized sector to iéndhe areas of marketing, technology, skill amdrepreneurship, guidance
and counseling and capacity building. Though sofiiease areas are mentioned as objectives of NABARDSIDBI, but they
get subsumed primarily in their credit related atiés. The target group of the Fund on the otieand, would be the micro
enterprises, with focus on those below an investroBRs. 0.5 million. These constitute 94 per canthe small enterprises in
the country but they receive approximately two pent of the Net Bank Credit despite providing emgpient to 70 million
people and contributing 30 per cent of industriadoction (NCEUS 2007). As the fund would have flegibility of entering
into an arrangement with financing and developnieatgencies in the public and private sector, itipected to ensure
convergence among the various institutions andrpromes and supplement their efforts through refimanand confidence
building schemes for the banks.

“C Firstly, in 2012-2017 it was increased to Rs. §@0 month for the age group of 60 to 79 years wftact from 1.4.2013. as
per Government of India, Ministry of Rural Developm, March 2013, page 12. Subsequently, the pemsm@unt is increased
to Rs. 500 for those below 80 years of age, antidRS. for those 80 years and above from the finhgemr 2016-2017 Ministry
of Rural Development, Report of Task Force on NSMBrch 2013, p 29).

“1 Free supply of 2 kilogram of rice per month tosthevho are taking nutritious meal, and 4 kilografsce per month to those
who are not taking nutritious meal.
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National Family Benefit Scheme

This Scheme was introduced by Government of IndliAugust 1995, with the endeavor to
provide immediate succor to the elder member obwegboverty line families, by way of
providing financial assistance of 10,000 rupeeghi family whose bread earner expires
naturally or otherwise. Primarily, this scheme wiidly funded by Government of India under
centrally sponsored scherffebut now it is shifted to State sector and impletegrby the
Social Welfare Department throughout the State. &$sential condition for this scheme is
that deceased person should be primary bread eafrttee family and his earnings should be
substantially contributing to the overall housedhimicome. Further, he should be in the age
group of 18-64 years and the below poverty lineili@srapplying for assistance under this
scheme should not have any other source of livetiho

Janani Suraksha Yojana

This scheme was started to ensure the safe motiterioder the National Rural Health
Mission. Primarily it was implemented with inteat teduce maternal and neonatal mortality
by promoting institutional delivery to the poor gnant women. It was initiated in April 2005
by modifying the earlier National Maternity Benefiicheme, 1995, which was providing
financial assistance of Rs. 500/- per birth (upvto live births) to the pregnant women who
have attained 19 years of age and belongs to tleevlmoverty line householtf. However,
under the Janani Suraksha Scheme the above fihaamsastance which was available
uniformly throughout the country to pregnant wonhbehtongs to the below poverty line, was
replaced by graded scale of assistance based catdngorization of States as well as whether
beneficiary was from rural area or urban dfeBhis scheme is for the all pregnant women
belonging to below poverty line, schedule castesuiddule tribes, delivering in government
health centers, such as sub centers, primary heatiters, community health centers, first
referral units or general wards of district or stabspitals.

Handloom Weavers’ Comprehensive Welfare Scheme

This Scheme came into existence during th® dlan with an amalgamation of two separate
schemes, viz. the ‘Health Insurance Scheme’ andMadatma Gandhi Bunkar Insurance
Scheme’. It had two segments, the first comporehealth insurance scheme which provides
health care facility to the handloom weavers antkess, and the second component provides
the insurance cover to them in case of naturabacdiental death as well as total or impartial
disability to the insured person. Primarily thifisme was implemented through Ministry of
Textile but after 36 September, 2014 it is implemented as per Rashfiyasthya Insurance
scheme.

42 Up to the year of 2002.

“ It was transferred from the Ministry of Rural Désygment to the Department of Health & Family Wedfaturing the year
2001-2002.

4 States were classified into Low Performing States High Performing States on the basis of ingival delivery rate i.e.
states having institutional delivery 25% or lessreaveermed as Low Performing States and those whale institutional
delivery rate more than 25% were classified as Heginforming States. Accordingly, Uttar Pradeshatakhand, Madhya
Pradesh, Chhattisgarh, Bihar, Jharkhand, Rajas®disha and the states of Assam & Jammu & Kashmiewlassified as Low
Performing States. The remaining States were grbirge High Performing States.
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In this connection the Pradhanmantri Jeewan Jywstirance Scherffeand Pradhanmantri
Suraksha Insurance Schéfheere launched on"™May, 2015, with a purpose to create an
affordable social security scheme for handloom wesavand workers. Under the scheme
registered handloom weavers and workers can getkR tupees on beneficiary’s death
irrespective of the cause over one year period émtwt' June to 31 May on the year based
payment of total 330 rupees in which Governmenkiare is 150 rupees, Life Insurance
Corporation’s share is 100 rupees and worker’sesisa80 rupees per year.

Similarly, under Pradhanmantri Suraksha Insuraratee®e, any registered 18-50 age group
of weavers and workers can claim 2 lakh rupeeadoidental death and 1 lakh rupees for any
permanent disability whether total or partial oe fovernment share of 12 rupees per year.
On the other hand the converged Mahatam GandhakaéBuBima Scheme is an Insurance
scheme offering life insurance cover and accideingirance cover for death and disability
for a closed group of handloom weaver and workeo Wwklong to 51-59 age group and
enrolled under previous Mahatma Gandhi Bunkar Bifogna before 3May, 2017

Handicraft Artisans’ Comprehensive Welfare Scheme

As work of handicraft constitutes an important giieh of the Indian economy, so in order to
address the welfare needs of artisan in terms althhend dwelling insurance, this scheme
has been envisaged under the supervision of Mnisfr Textiles. It has two main
components, viz. Raiv Gandhi Shilpi Swasthya Bimajavia and Bima Yojana for
Handicrafts Artisan&® The Rajiv Gandhi Shilpi Swasthya BimaYojana intethdo provide
financial enabling to the artisans’ community tecess the best of health care facilities in the
country. This scheme covers the artisan, his wifiétavo childrenAll craft persons whether
male or female, between the age group of zero te86s are eligible under this scheme.

The Insurance Company shall pay and reimburse sggencurred by the artisans in course
of medical treatment availed of in any hospitaharsing home within the country, subject to
limits and sublimits of the scherfie. The second segment of this scheme is Janshree
BimaYojana, which provide life insurance protectiorthe Handicraft Artisans, between the
age group of 18-60 years. Under this scheme thibgaetia life insurance cover of Rs.30000/-
per member towards natural death, for accidentathder permanent disability Rs. 75000/-
per member and the Permanent partial disabilithjesti to maximum of Rs. 37,500/- per
member is provided. Apart from above in the formanfassociated scheme of Life Insurance
Corporation, Siksha Sahyog Yojana under whichmate than 2 dependent children of the

“ |tis Life Insurance Scheme.

“$ 1t is Accidental Insurance Scheme.

47 Under this scheme for natural death they can c&0000 rupees, for accidental death and total disab.5 lakh rupees and
for partial disability 75000 rupees, only on thepant of 470 rupees annual premium in which goveminshare is 290 rupees,
Life Insurance Corporation share is 100 rupeesveoriers share is 80 rupees.

“8 The former provides health insurance protectiorthi® handicrafts artisans and their family membmd late provides
insurance protection in case of accident to them.

9 Contribution by Government of India under this emie is Rs. 697, by the Handicraft artisan is R8/-2@ case of general
category artisans and Rs. 100/- from artisans lglgnto North Eastern Region and SC/ST communitieslow poverty line
families.
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beneficiary studying in the classe8t® 12"are given Rs. 300/- per quarter per child as
educational allowance for a maximum period of 4ryear till they complete 2standard,
which ever occur earlier is available.

Pension to Master Craft Persons

Under this Scheme, Master craftsperson of 60 yearaore who are recipients of National
Awards or Merit Certificates or State awards in tiarafts and whose private income is less
than 30000 rupees per year and who is not recéipindlar financial assistance from any
other source, 2000 rupees per month pension feewlimating their knowledge to the younger
generation.

National Schemes for Welfare of Fishermen and Traiimg and Extension

This is also a centrally sponsored scheme envigéagiprovide financial assistance to fishers
for construction of house, community hall for retien and common working place and
installation of tube-wells for drinking water andsetance through saving cum relief
component. This welfare scheme has been continuedgdthe 10th Plan. The scheme has
three broad components, viz, Development of Modehdrmen Villages, Group Accident

Insurance for Active Fishermen and Saving-cum-Relie

Under the first component, the eligible active éshan belonging to below poverty line
family and to landless fishermen in inland and marsector would be provided with basic
civic amenities like houses, drinking water and owmplace for recreation and work. Under
second component, they would be insured for Rs0B);(against death or permanent total
disability and Rs 25,000/- for partial permanerstadhility. The insurance cover will be for a
period of 12 months. The annual premium payableldvaot exceed Rs 15/- per person and
50 percent of which will be subsidized as grantaith by the Centre and the remaining 50
percent by the State Government. In the case obrUJmerritories, 100% premium will be
borne by the Central Government.

Under the third component Rs 75/- per month shall dollected from eligible marine
fishermen for a period of 8 months in a year. Aaltaif Rs 600/- thus collected will be
matched with 50 percent contribution i.e. Rs 308#¢h by the State Government and Central
Government separately. In respect of Union Tetd®rthe share of Union Territory
Administration would also be borne by the Governt@nindia. The total sum of Rs 1200/-
thus collected will be distributed during the fdean month® to the beneficiaries in four
equal monthly installments of Rs 300/- each. Therest accrued will also be disbursed with
the fourth installment.

Janashree Bima Yojana

This plan was launched on August 10, by the Govemnof India and Life Insurance
Corporation of India together and provides covepd¢ople who are below poverty line and
marginally above the poverty line. The plan cowsoccupation groups currently. In order

%0 It means, closed season.
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to avail the Janashree Bima Scheme, the persondshewaged between 18 to 59 years. The
members under this scheme will have to pay a pmanaiRs 200; however, fifty percent of
the premium will be paid by the members of the &@bvernment/Nodal Agency, while
submitting the proposat. Shiksha Sahyog Yojana, for children also covesader the
scheme, which was add-on benefit of the Janashinea Bojana. A scholarship amount of Rs
600 is paid every 6 months to students studyingXino Xl includes I.T.l. students. This
benefit can be availed by only two children in gvamily. In the event of natural death, the
nominee will be paid Rs 30,000 as death benefit.t@al permanent disability or death
caused due to accident, the beneficiary of the d$sured will receive Rs 75,000 as
compensation. If the life assured suffers partahpanent disability due to an accident, then
Rs 37,500 will be paid as compensation. Finalljs #theme was amalgamated with Aam
Adami Bima Scheme.

Aam Admi Bima Yojana

This is a popular scheme of social security irétlatnd administered by the Government of
India, for below poverty line family or even slighhtbove the poverty line families that are a
part of any vocational group defined in the sch®raea person belonging to a rural landless
household? It provides insurance coverage at the affordabéenum of total Rs.320/- per
annum to the head of the family or one earning nenib the family>* The premium is
divided between the proposer of policy and the @awent of India. The eligibility age for
this scheme is between 18 and 59 years. Underctteare natural death claim is Rs.30, 000
however in case of any accident or permanent paitability claim is rupees 37500/- and in
case of death or permanent total disability is P30fupees. It also ensures that at least two
children in the family continue to receive educatimithout a break. It offers a free
scholarship of Rs. 100/- each month on a half-yehdsis to eligible children studying
between 9th and 12th standard and I.T.l. students.

Rashtriya Swasthaya Bima Yojana

It is widely acknowledge that frequent incidencésllness and need for medical care and
hospitalization is one of the key requirement obnganized workers. Despite the expansion
in the health facilities, even till today a perdoglonging to the weak economic group is
unable to take up health insurance because obsts or lack of perceived benefits. Bearing in
mind this fact that, the government of India, €dra health insurance scheme for below
poverty line families in the name of Rashtria SWwgat Bima Scheme. It provides for
cashless health insurance benefit cover up to ®608/- per annum on a family floater basis
and 11 occupational groufsn the unorganized sector. In order to encouragétitional

*1 Nodal Agencies comprise Self Help Groups, Pandhayany other institutional arrangement.

%21t is a combination of Aam Admi Bima Yojana armhdshree Bima Yojana, which is renamed as Aam ARima Yojana. It
comes into effect from 01.01.2013.

%3 This scheme was launched on October 2, 2007.

% The Ministry of Finance, under the Governmentrafia made an approval for the merger of Aam AadiniaBYojana and
Janashree Bima Yojana, with effect from Januag013.

%5 This scheme was launched in 2007 but became fylbrational from 1st April 2008, and the Labour d@fmployment
Ministry is handing over this scheme with effeanfr 1st April 2015.

% They are MGNREGA Workers, Construction Workergnizstic workers, Sanitation Workers, Mine Workdisensed
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delivery maternity benefits are also provided untlés scheme. The building and other
construction workers are also covered under thisrse.

Thus, analysis of the above mentioned schemes ghaiwsothing new is offered through the
Unorganized Workers Social Security Act, 2008 as sithemes envisaged under it are
already in public domain, therefore, the Act onlp\pdesintegration of existing schemes.
These schemes are also not universally applicabél uinorganized workers, as application
of these schemes is subject to the condition tiegfaimily that it must belong to below poverty
line. A considerable number of the unorganized wowkay notfall underthis category, due to
un-updated minimum amount of below poverty fihe.

Concluding Observations

The study under this paper was started with a rettet continuous struggle remains in the
history of labour resistance and unfortunatelysitaiso the fact of today. The unorganized
workers are still confronting even for their basights which is necessary to take breath in
this society. However, this fact should not be take draw a conclusion that Indian
Government is doing nothing. Tremendous actions l#een taken in this regard and it is
also going till today. Undoubtedly the Mahatma Gandlational Rural Employment
Guarantee Act, 2005 and Unorganized Workers Sdegalurity Act, 2008 were a much
expected legislative framework to fulfill the dreashthe dignified life of the unorganized
workers in India. Without any question these letigk attempts were a progressive step for
their protection, however, its half-hearted implatation and paper welfare makes its
discredit.

Therefore, analysis of the provisions of the ableggslative attempts is compelling to remark
that it could not justify its desired objectiveseV8hould not forget that the basic ambition
while enacting the Act of 2008 was to have a coimgnsive legislation containing all basic
requirements of unorganized worker’'s day to daysqeal life as well as security of their
employment and humanize conditions of work wergeted, but unfortunately instead of
providing a plan for various social security schejhkis Act does nothing. Due to unplanned
provisions and half hearted implementation, this Becomes only the showing teeth of
elephant. Indisputably the Act is suffering fromiises deficiencies as the legislation itself
does not provide any guarantee for social sectoithe unorganized workers. Likewise, due
to unclear definition of the unorganized worketss tAct makes them out of its coverage.
Already existing disparate schemes, managed bgrdift ministries or agencies and serving
limited groups of workers, were put together astedule to the Act, essentially undermining
the universality and bringing in built in arbitragiss to the provisions of social security.
Although the stated objective of Act is to providecial security and welfare to the
unorganized workers, the Act does not confer arfinee right of social security for them;

Railway Porters, Street Vendors, Beedi Workerskgtiaw Pullers, Rag Pickers and Auto/Taxi drivers.

5" The expert committee set up by the Planning Cosimiishas redefined the poverty line. According he teport of the
committee, the new poverty line should be Rs 3&ial areas and Rs 47 in urban areas. The eadi@rfy line figure was Rs
27 for rural India and Rs 33 for Urban India.
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hence it is pleaded that a right providing proviséhould be added under the Act.

To sum up it is requested that, government shoodecwith full hearted attempt to improve
the condition of life of unorganized workers by etitag a comprehensive legislation, which
must be able to cater the essential needs of lifeiisuch as food, clothes and house along
with health, secured employment, Income, and sgc@against various hurdles of life.
Nevertheless, present government claimed that thkistirg schemes are their major
achievement; on the same time unorganized workersaaiting the day on which their
dreams will come true.
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Skill Development of Prison Inmates and their Rehalttitation:
An Evaluation

Ponkhi Borah'
Dr. Umesh Kumar?

Abstract
Skill development can be said to be an ability eaplacity acquired through deliberate, systematid anstained
effort to smoothly and adaptively carryout compéetivities. It can be said to be one important comgnt of
human development. Through utilization of one’ditghin one particular field each individual can ewibute in
the progress and prosperity of the nation.

As per National Crime Records Bureau, prison popataincluding pre-trial detainees consists of 4,623 till
31 December 2015. Thus a group or section of eackesois confined behind bars, and the developmedt a
utilization of their potentiality is a matter of gmt concern. Still most of the prisons of Assam @ther North
Eastern States are lagging behind from the facditgkill development to make the inmates selénelafter their
return to civil society. In some jails of Assamréhare no bars on skill-building. In the absencendfastructural
development, skill development in various areas lileaving, computer literacy, garment making, beaarg
training, diploma course in various discipline ayet to be explored. Once the inmates will be coregeib
involve in some creative and profit making actiitgir mind will be changed and in future there viaé no
chance of the repetition of petty offences likdttheirglary, mischief etc. Mere distribution of n&y in the name
of rehabilitation can do nothing until and unledsey will be made aware regarding utilization of moriey
constructive activity. Skill development can leadbersonal development and employment opporturétiesng
inmates. In the present paper an effort has beedema highlight some new areas through which skill
development can become an important componentroinal justice system with a focus on the areas wis¢ate
Government has not taken proper initiative to depethe skill of inmates in vocations like farmisgriculture,
beekeeping, fisheries and animal husbandry etc.prasent paper is based primarily on doctrinal hoet and
observation; analytical methodology has been adbpte discussing and analyzing the issues relating t
rehabilitation of inmates with reference to theiillsttevelopment.

Key Words: Prisoner, Skill Development, Rehabilitation, Statev&nment.

Introduction

Skill Development can be said to be one of the mdanmake citizen a resource for the
nation on a more extensive and improved basis.alh ispire individual to think
independently for the national peace and progreéssfessional training can make a man
perfect to participate in various events relatmgadcio-economic and political progress of the
entire nation. Lack of personal initiative can @atganny in human life which leads one to
involve in destructive activities. Nation’s growthnd development depends upon its
individual creative talent. Those nations which haéde atmosphere to increase the
capabilities of its individual have progressed dapin human history.

! Research Scholar and Guest Faculty, Department of Law, Assam University, Silchar.
? Assigant Professor, Department of Law, Assam University, Silchar.
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Skill development can be said to be an ability @agacity acquired through deliberate,
systematic and sustained effort to smoothly andptaddy carryout complex activities.
Through utilization of one’s ability in one partlau field each individual can transform
him/her as precious resource for the state. It lemu to full development of human
personality in terms of social progress. It is apwn saying that success in a profession
depends more upon personal skill rather than foedatation or trainingGovernment is the
only organ of a nation which can make its citizenrd to achieve skill in particular field in a
particular manner. Lack of skill can make one peracburden for the state as well as the
government. In recent past Indian democracy hadsdawn various programmes and plans to
develop and make perfect one’s own personal taltious governments also made their
efforts to make skill development as the indispblesg@rerequisite for the progress of the
entire nation.

One of the important aspects where each nationlgHaep concentration regarding the
implementation of its skill development programnigsthe “Equalization of Benefit”. It
means discrimination among various groups of imtligl in this regard can cause
dissatisfaction among the deprived groups. Prisonan be said to be those sections of the
civil society who lose their various rights by vt of their confinement. They can be said to
be one vulnerable group of the civil society abebbm others know nothing. The life which
they live, under what circumstance they are sungvbehind bar are not matter of
consideration for other free citizen of a statee Bkate can be said to be doing justice to its
individual only when it can include this vulnerabigoup within the parameter of its
development and justice. Professor H. L. A. Haeosaid that punishment should be given
to the wrongdoer not to inflict mere injury uponrhbut for preventing him from future
wrongs?Rawlsian theory of Justice also claims that punistimmerely cannot bring any
change in the thinking process of the wrong doerrationale difference can only be brought
by positive and creative trainifghus it can be said that rationale relationshipveen the
wrong and the punishment is based not on retributiact on reformation. But how far these
philosophical sayings are utilized in the modetimaral justice system is a big question for
all of us.

Rehabilitation and reintegration of prisoners canshaid to one of the new aspect of the
criminal justice which grows from 1980s basicaltgrh the time of judicial pronouncement
made in the case ®lohammad Giasuddin v. State of Andhra Prafleste Supreme Court
has observed that barbarity and injury recoilsrgsry so that if healing the mentally or
morally maimed or malformed man is the goal, awaigthe inner being more than torturing
through exterior compulsions, holds out better wueehopes. Sentencing should be a process
of re-shaping a person who has deteriorated intairtality and the modern community has a
primary stake in the rehabilitation of the offendes a means of social defence. The

°Dr. Paras DiwanModern Hindu Law(21nd Edition), Faridabad; Allahabad Law Agendy12. p. 395.

4H. L. A. Hart,Punishment and Responsibil{@" Edition), New York; Oxford University Press, 196 xviii.

® Mellssa Gronebaundohn Rawls’ Theory of Justice. Justice as Fairr{@2&dition) London; Grin Verlag Gmbh Publishers,
2014p. 102.

® AIR 1978 SCR (1) 153.
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observation of the Supreme Court has made it dear sentencing should be able to
transform the offender from burden to resource.

The humane art of sentencing has been consideredea®f the integral part of Criminal
Justice System in India from the very time of fotima of independent judiciary. But still it
remains a retarded child of the Criminal Justicset&y. Government's recent report on Skill
Development and Entrepreneurship reveals thatdhbetoy had more than 70 odd programs
on skill development being run across 29 statesutiir 21 different ministries. Each one had
their own norms and outcomes and tracking mechariamthere was no rationalisation of
the process & system and the training method wtdaehd cover this vulnerable section of the
society’Lack of express provisions relating to skill deyetent in various legislations like
Probation of Offenders (Amendment) Act, 2009, Jileedustice (Care and Protection of
Children) Act, 2015 can be said to be one importaason of vulnerability of this particular
group in terms of skill development. If the presemstem continues with such deficiencies
then our country can never produce honest and giwrufree citizen.

The present paper is an effort to highlight soneaarwhere government should take new
initiatives regarding implementation of skill despinent programmes. An attempt has been
made to correlate the skill development with relitation of prisoners and its benefits for the
society as well as the nation as a whole. The ptgsaper is based on doctrinal method and
observation; analytical methodology has been adojpteliscussing and analysing the issues
relating to sustainable re-development of the iewmatvith reference to their skill
development. Various commission, committee and stipireports, National Crime Record
Bureau Reports, Prison statistics index etc. has leken as reference for the completion of
present work.

Meaning and Objectives of the Skill Development

Vocational education is a matter of great concenitkwcan lead citizen to realize his/her own
potentiality. This is the only condition through et one can develop one’s own personality
as well as others. The basic objective of this mmogne is to bring the power of change
among individual and it compels men to become egdgdnonest and hardworking. United
Nations Educational, Scientific and Cultural Orgation in one of its Report termed skill
development as a facility that provides the corekvakills, general knowledge, and industry
based and professional competencies which faeilita¢ transition from education into the
world of work?® The report also reveals that skill developmentgmammes are important
means of pursuing the overall goal of equality ppartunity in employment and occupation.
It is one of the important means which can bring timder-represented groups, minorities,
people with disability, and people from disadvaethgommunities to the mainland of the

" Key Achievements 2015-2016: Ministry of Skill Depment and Entrepreneurshipress Information Bureau Government of
India Ministry of Skill Development and Entreprenghip, March 8 2016, available in www.msde.gov.in.

8 A Skilled Workforce for Strong, Sustainable andaBeed Growth, A G20 Training Strateginternational Labour Office,
Geneva, November 2010, available at www.oecd.org.
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nation? Union Ministry of Skill Development and Entrepremship recently said that skill
development is one direct way of bridging the gepmMeen the potential employee and the
employer and promoting the economy of the entiréona® NALCO Chief Managing
Director in an industry-institution interaction gramme recently termed skill development
programmes as only innovative idea for nationalgpss:*17% of India’'s GDP depends
upon agriculture, 26% on industry and 57% on theise sector. This data reveals how
individual skills can contribute in the economicwth”’Employment Generation Mission
Assam, an autonomous body under the Government dpesds the skill development
initiatives. The major objective of these schenseshe stimulation of economy of Assam
through skill development and project implementatagencies. Recent report on ‘Skills
Empowering the New India 2017’ reveals that vulb&aand neglected population groups
will be more focused in coming days so far as thelémentation of this programmes is
concerned. Women, differently able persons, SC/8UCare traditionally considered as
vulnerable groups. But it is expected that if itlwiclude the prison inmates also then the
scheme alone can protect the society from crimedafidquency?

Various workshops and seminars are held in van@uts of the State to train the youths in
diverse skill sectors like bell metal unit, prirgipress, horticulture and many other skills.
Main purpose of skill development programmes isntmease and sustain income of poor,
especially women and such other vulnerable grogpwel as stimulation of economy of
each state through skill development and projeptémentation agenciés.

Skill Development and Rehabilitation of Prisoners

Rehabilitation can be said to be a process of aecation which can radically shape one
person's life, health, and economic prospects wiglandergoes his prison sentence under the
vice of essential human dignity, as guaranteedhleyfindamental law of one nation. The
concept of rehabilitation remains unrecognizedhim Constitution of both India and United
Sates, but has been able to dominate the Crimirséicé System of both the nations from last
few decades. In a landmark judgment US Couftiitholson v. Choctaw County, Alabatha
observed that the idea of rehabilitation is usegustify disciplinary goals and paternalistic
state intervention, which can serve basic prisomigtsts, such as due process and free speech
as well as health or religion during the period odnfinement. In the case of
Mistretta v. United Staté$ the concept of rehabilitation has been termeiinasecise term.
The US Supreme Court observed that its utility prapher implementation are the subject of a
substantial, dynamic field of inquiry and dialoqared is for legislatures to determine what

° The Missing Entrepreneurs 2014, Policies for Isate Entrepreneurship in EuropEuropean Commission, 2014, available at
www.books.google.co.in

10 pM Narendra Modi unveils initiatives for skill dsepmentDecember 19, 2016, available in economictimegtirdes.com.

1 gkill development key driver of Indian economy: LE@ CMD November 27, 2016, available at
economitimes.indiatimes.com.

12 Annual Report 2013-2014, Ministry of Finapesailable in www.finmin.nic.in.

13 Skills Empowering the New India, Ministry of SRitvelopment and Entrepreneursh@overnment of India, 2017, p. 39,
available at www.skilldevelopment.gov.in

14 Skill Development Schem&mployment Generation Mission (Assam) availablanvw.egmassam.org.

15498 F. Supp. 295 (S.D. Ala. 1980).

6488 U. S. 361, 363 (1989).
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rehabilitative techniques are appropriate and gffecThe humanistic model of rehabilitation
affirms the concept of prison inmates as possessbrights. This legal status generates
feelings of self-worth and trust in the legal systand favours the possibility of self-
command and responsible action within society. Thisnception ultimately leads
rehabilitative efforts toward the paradigm of thenate as a full-fledged citizen. By the term
‘rehabilitation’ the US Supreme Court wants to enpass the prisoners' legal status with
meaningful work, education and treatment by whiel'she can shape and govern society
after his return to the civil society.

So far as Indian Criminal Justice System is corebrdustice V.R. Krishna lyer and Justice
P.N. Bhagawati have evolved numbers of standardecéncy and dignity for the inmates in
1970s. Since then the term has been interpreten $uech broad perspective that today the
court can intervene for any form of administratreductance regarding their education, job-
training and fundamental social learning. Now thaté& is obliged to make penal policy
which can provide for the genuine fulfilment of itheninimum standard needkill
development can be termed as one form of therapghwinansforms the offenders from
burden to State resource by removing their psycias disadvantages. It is justified by
International Human Rights laws also. Various Cawds like Universal Declaration of
Human Right¥, International Covenant on Civil and Political Rig® speaks on promotion
of dignity and well-being of those who have loseittiberty by virtue of imprisonment. US
Standard Minimum Rules for the Treatment of Prissredso made it obligatory for each
nation to adopt new laws for protection and prooif basic rights of inmates relating to
life, health, fairness and justice, human treatmeighity and protection from ill treatment or
torture. It speaks that there is a minimum starelésdthe way a State treats people, whoever
they may be and no one should fall belof ithe UN Congress on Prevention of Crimes and
Treatment of Offenders once observed that the gerpnd justification of sentence of
imprisonment or similar measures are ultimatelprimtect the society against crime. This can
be achieved only if the period of imprisonments$ed to ensure, as far as possible, that upon
his return to society, the offender is not onlylwd, but able to lead a law abiding and self
supporting life. To this end, the institution shbwitilize all the remedial, educational,
morale, spiritual and other forc&s.

7 Edgardo RotmanDo Criminal Offenders Have a Constitutional Riglt Rehabilitation Journal of Criminal Law and
Criminology, Volume 77, Issue 4, 1987 availablevinw.scholarlycommons.law.northwestern.edu.

18 Charles Sobraj vs Supdt. Central Jail, Tihar A& SC 1514, Delhi Judicial Service AssociationState of Gujarat(1991) 4
SCC 406, Nilabati Behra vs. State of Bihar AIR 1%3 1086, D.K. Basu vs. State of West Bengal AIR718C 61, Prithipal
Singh etc. vs. State of Punjab & Anr. (2012) 1 SKoC

19 Article 5 “No one shall be subjected to torturecnrel, human or degrading treatment or punishrhent.

20 Article 10 “All persons deprived of their liberghall be treated with humanity and with respectlierinherent dignity of the
human person”.

2 The Standard Minimum Rules for the Treatment igdPrers were first adopted in 1957, and in 201%wevised and adopted
as the Nelson Mandela Rules, as is said by the IPddeform International Report, 2015 available in
www.penalreform.org.justice Promoting fair and effiee.

2 Fifth United Nations Congress on the Preventio€tme and the Treatment of OffendéFeronto, Canada, 1-12 September
1975, United Nations, available in www.unodc.org.
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Despite of all the approaches which have beendawin by International and National laws
and judicial pronouncements, progress in the olvepdieres of dignified life of inmates has
not been seen in recent past. The fact can be medeby citing the Supreme Court recent
pronouncement in the case Ré-Inhuman Conditions In 1382 v. Sfatéhe judgment has
proved the complete failure of Government to remoggain problems prevailing in such
premise from many decades. Justice Lahoti in tleroclearly pointed out that we cannot
expect further progress in such premise as lonther® will be problem of overcrowding,
unnatural death, gross inadequacy of staff, uréchiand corrupt authority and inhuman
treatment within the premise.

Juveniles are one another group of offenders whoenaannot neglect in terms of training
and skill development. These are the vulnerableiagec of offenders who require more
education, care, moral support for their prograss$ gualitative growth within reformation
centres. NCRB data reveals that number of juveiriteslved in serious crimes is on the rise
and we can say that lack of proper education amddbtraining had made their mind set very
dark. One early landmark investigation made by Malefhe, Allen, and Honzik (1954)
provided one of the best form to study child psyobg. They said that commonly reported
problems in 6 to 14 years old children are ovevigti oversensitiveness, specific fears,
tempers, jealousy and excessive resé&ducation is considered as ‘Gnana Nethram’ which
opens our eye of wisdom. If these child from brokemes and uneducated family cannot be
properly educated then we cannot expect that axtrgeneration will do well for the nation.
Thus, it is the obligation of the Government aslaesleach members of the civil society to re-
think and analyse all those issues and come ohtamiroper solution through which inmates
can be brought within the parameter of variouslSévelopment Programmes as have been
laid down by the Central Government as well as@bgernment of each State. In the absence
of other basic facilities like hygienic food, meitie, clean drinking water inmates cannot
think to evaluate and promote their hidden skillglifferent fields.

Model Prison Manual 2016 speaks that all open and spen institutions are intended to put
into practice the contemporary ideology of reforioat correction and rehabilitation of
convicted prisoners so that they may lead to adistiiplined and cultured life after their
release. This restores dignity of the individuatl atevelops inherent self-confidence and
social responsibility®

Necessity of Skill Development in the Process of Rabilitation

Social control on the behaviour of individuals is@ciety is necessary for maintaining social
order and stability’ Prison houses are nothing else but a componesutaéty where inmates
are taught to become honest and creative. Onlyigddyharm and deprivation of liberty
cannot bring the violators back into comfortabl@focomity. Training as well as utilization of

2 CWP No. 406 of 2013.

2 Neelam SoodBehaviour Problems in Childrefi® Edition) New Delhi; Gitanjali Publishing House, 9@ pp. 44-45.

% Union Home Minister approves New Prison Manual @®ress Information Bureau Government of India tiryi of Home
Affairs, January 2016 available in www. http:/pitz.in.

% Ram AhujaCriminology(1* Edition Re-print), New Delhi; Rawat Publicatio?§12, p. 266.
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skill can make them able to fulfil social expeatati Various research works have found that
psychological effect of incarceration is substdnggaen among those experiencing relatively
short-term confinement in a jail or refugee andedgon incarceration. Indeed prison

experience is unlike any other. Sociologist Dor@leimmer once quoted in his Book “Prison

Community” that prison experience is neither normat natural and constitutes one of the
more degrading experiences a person might erfddreus if once the person will be made

bound to involve in some productive activity as Iveal skilled work then he/she will not get

time to think on those destructive things whichisgcwishes to prevent.

Prisoners are those sections of the society foise/lsarvival each day huge amount of money
is gone out from Government treasury. Always HurRéghts activists as well as other social
organizations used to raise voice for their adegjuadintenance in terms of food, clothing,
shelter, leisure, hygiene etc. and all these regmoney. In this reference this group can be
said to be the huge burden for the state. In thte sif Bihar, State Welfare Department data
recently reveals that Government of Bihar spendsemuney to the jail inmates than that of
SC/ST school students, patients in government tadspiThe chief of Bihar jail C.D. Ram in
an open interview with Times of India said that €mment spends around Rs 88 per day on
meals for each jail inmafé.As per Prison Statistics of the National Crime é&tds Bureau
the expenditure per inmate has increased by ov#r iBOthe five years between 2010-2011
and 2014-15. More than 50% of the expenses wefeazhin each of these five years. NCRB
data says that the average annual expendituregongnmates has increased from Rs. 19447
in 2010-2011 to Rs. 29538 in 2014-15. In the lag years the number of inmates in prison
has increased by over 3%. From 3.69 lakh inmatethéyend of 2016, the total number of
inmates in prisons across India went upto 4.18daky the end of 2014. The capacity of
prisons in India has increased from 3.2 lakh in@@il3.56 lakh in 2014. The occupancy ratio
was 117.4% while it was 115.1% in 2010. NCRB Prigiatistics in India reveals that
average expenditure has gone up more than®@¥us if in return the inmate cannot uplift
their thinking, working skill as well as self-resifig capacity then it can be termed as failure
of Criminal Justice System. By means of skill depahent techniques, prison can undertake
human engineering, influencing and modifying petiogs, attitude and behaviour of those
who come into their charge.

Right from the very inception when the NationallSRevelopment Policy was announced in
the year 2009, the Ministry of Justice and Empovestimhas been forging ties with the
leading training providers in the country to trée eligible members of the target groups to
empower and help them break the shackles of powarty backwardness so as to find a
dignified place in the society. Today Skill Devetognt initiative has played a major role in
helping the youths in coming out from the root afverty and backwardness. The skill

2 F. E. Haynes, The Sociological Study of the Pri€ammunity, Journal of Criminal Law and Criminologyolume 39 Issue

4, 1949 available in www.scholarlycommons.law.nagthtern.edu.

% Alok Chamaria, Govt spends more on jail inmates than SC/ST stadeudtients May 9 2016 available in

www.timesofindia.indiatimes.com.

2 prison Statistics India 2015National Crime Records Bureau Ministry of Homefais, New Delhi, September 2016,
available in www.ncrb.nic.in.
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development training can contribute to overall poveeduction. Poverty can be said to be
core factor behind increase of certain criminalvitets basically the terror related offences.
Recently ‘The Hindu' news report reveals a facthrs regard. Some of the recent terror
recruits were being signed up with up to Rs. 50 &@f their families are offered Rs. one lakh
if they die. Criminal activities are committed bgheol dropouts, drug addicts, and children
belonging from poverty ridden famif). The Skill Development Programme can lead to
improvement of sense of responsibility of such ypoffenders towards their family, society
and State in future. If once these young offendbmild be taught to learn and adopt relevant
training relating to agriculture, poultry, dairystieries, seri-culture, gardening etc. then those
skills can radically shape their life, health aidmomic prospects in later period of their life.

Punishment should be of such a nature from whia a@an learn something new. If there is
inclusion of skill development programme within tharameter of present legislation, then
only administrative authorities will be bound tdiéa the orders of court. In the absence of
adequate legislative provision vocational trainofginmates can never be psychologically
satisfactory and socially meaningful.

Skill Development among Prisoners: A Legislative ath Judicial Outlook

Skill Development Programmes for prisoners will lbeneficial if following aspects like
system monitoring, evaluation of individual cappaft inmates, identification of field where
one can give best performance, term and methodaifinng etc. may be specified by
legislative provisions. Juvenile Justice (Care #@rdtection of Children) Act, 2000 was
enacted to establish, in each national jurisdigtianset of laws, rules and provisions
specifically applicable to juvenile offenders amdtitutions and bodies entrusted with the
functions of the administration of juvenile justiaad designed. The Act was made to meet
the varying needs of juvenile offenders while pcatey their basic rights, to meet the needs
of society; and to implement various welfare primns for young offenders thoroughly and
fairly. In the case oArnit Das v. State of Bih& the Court observed that the juvenile justice
system shall emphasize the well-being of the jueeand shall ensure that any reaction to
juvenile offenders shall always be in proportionthe circumstances of both the offenders
and the offence. The Hon'ble Supreme CouBtieela Barse v. Union of Indfaordered that
the justice delivery system suitable for juvenifienders should be enforced on all States and
such enforcement was to be reported back to theeBwgpCourt.

The Act was repealed by the Juvenile Justice (@ack Protection of Children) Act, 2015
which provides for strengthened provisions for beitiidren in need of care and protection
and children in conflict with law. Several rehatation and social reintegration measures
have been provided for children in conflict wittwvland those in need of care and protection.
Under the institutional care, children are proviaeéth various services including education,
health, nutrition, de-addiction, treatment of dses vocational training, skill development,

%0 Josy JoseplRoverty, the Crucible of TerrpFebruary 09, 2016, New Delhi, available in wwwhimdu.com.
312000 (5) SCC 488.
%2(1986) 3 SCC 596.
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life skill education, counselling, etc to help thessume a constructive role in the society.
The variety of non-institutional options includgossorship and foster care including group
foster care for placing children in a family envinoent which is other than child’'s biological
family, which is to be selected, qualified, apprdvaend supervised for providing care to
children. The new Act lays down provision for imiiag such institutional care with which
the young offender can become fit person in futurbe word ‘rehabilitation and re-
integration’ is of wide amplitude and judiciary eeo interpret it from various dimension of
socio-economic life of young offenders. All aspait dignified life such as disability,
education, including reference to Right to Eduagtikill development, occupational therapy
and life skill education, mental health, participatin sports and cultural activities and legal
aid are expressly covered by the new Act and thish goung offender is statutorily entitled
to make them a part of Government Skill Developniogrammes®

Skill India Programme can be said to be new mafdrajuveniles also as per recent
Government decision. New initiative has jointly beaeken up by Delhi Police and Juvenile
Justice Board under the aegis of ministry of slkdévelopment and national Skill
Development CorporatiofiNational Crime Records Bureau data shows that dasesing
juvenile offenders went up by 16% in 2015. In th&32 cases reported, 3,570 offenders were
apprehended. In 2014, 2,876 juveniles were appddtem 1,946 cases. Of the apprehended
juveniles, 2,796 were found to be first-time offersl while 243 were repeat offenders. In
2015, juveniles committed 338 cases of sexual #ssacluding rape, molestation and
voyeurism, besides 457 cases of robbery or snajeirid 669 cases of théftlt is a very new
legislation and it is our expectation that its psmns will be properly implemented. Properly
and timely implantation of the provisions can pthg role of a vehicle of social change and
economic growth.

Model Prison Manual 2003 also focused on vocatidraihing of inmates. It laid down
provision that vocational training and work prograes should be treated as essential
features of the correctional programmes. Vocatitrahing programmes should be designed
to suit the needs of prisoners sentenced to shedjum and long term imprisonméehit.

The Probation of Offenders Act, 1958 can be saigetone another piece of legislation which
aims to correct the offenders of certain offenéesugh sentencing process. The law relating
to release after admonition is provided under eacsi of this Act and section 360 (3) of the

Code of Criminal Procedure, 1973. The court is engyed to release the first time offender

after admonition with or without the conditions, bis own bond or with sureties in certain

offences.

% Section 53 of the Juvenile Justice (Care and Btioteof Children) Act 2015.

%4 Raj Shekhar60 juvenile offenders to get job skilEhe Times of India, New Delhi, Feb 4, 2017.

% Crimes in India 2015 StatisticfNational Crime Records Bureau Ministry of Homefais, New Delhi 2016 available in
www.ncrb.nic.in.

% Model Prison Manual for the Superintendence anchadament of Prisons in India, Bureau of Police Rese and
Development Ministry of Home Affairs Governmentloflia New Delhi 2003 available in www.mha.gov.in.
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The object behind this legislation was to prevdfaralers from becoming obdurate criminals
because of their association with hardened crimiaad to make him/her able to lead an
industrious life. But in past decades the Act cawtd do anything in the growth of needy,
orphaned and destitute section of offenders beca&usabsence of adequate legislative
provision the judiciary cannot pronounce such ongdbich can make the prison authority
bound to impart them industrious training outsidiegn. In the case dhrvind Mohan Sinha
v. Amulya Kumar Biswas &Oft§ Justice Y.V. Chandrachud observed that crimesnate
always rooted in criminal tendencies and theiriarigay lie in psychological factors induced
by hunger, want and poverty. The Act recognisedrtiportance of environmental influence
in the commission of crimes and prescribes a remdwsreby the offender can be reformed
and rehabilitated in society.

Discussion

Though Skill Development is a very beneficial agmto for the upliftment of individual
personality as well as the economic progress ottltry, however in India, criminal justice
system in recent past could not provide the oppdrés of adequate employment, dignified,
self-confident and responsible life in open soctetyhe prison inmates. It has been seen that
while new programmes and policies relating to impraent of jail inmates come always
these are applied in few famous jails like, Tiral, JNew Delhi, Hijli jail, Bengal, Yerwada
jail, Maharashtra etc. because all the politicalders and other famous personalities are
confined here during their term of imprisonmentt lmusome other jails basically in State
prisons no Government notifications even comedfiptementation.

Modern justice system cannot transform prison psensis a work based institution so long
these practices will be prevailing. Government alegnnot responsible for these deficiencies,
but to some extent prison premises themselves itatesd major obstacle to correction and

rehabilitation. Modern prisons are overcrowdecdemmis of its prison population. Almost each

jail and correctional institution is facing thisobtem. So no authority can think to impart

training to each of its inmates while it could pobvide them two times meal properly. Again

few individuals are there in the society to whonmone can change as they are evil by birth or
are habituated with the system. Thus impartingiingi is nothing but the wastage of money
and energy of the Government to some of such halaiminals.

Thus unless individuals realise their guilt andwnoe their fault only the training cannot
transform them from offender to saint. It need$-dlisation and self-uprightness. It can be
said that skill development is a means which caanofhe door of self spirit and self
realisation and with that realisation one shoultab#litee him/her. Again this is a new area
which requires more sophisticated research which reaeal the drawback of the present
system along with its solution. Further evaluatiam be said to play an undeniably important
role in this regard. Skill Development Programméd play important role in the sustainable
re-development of inmates if certain aspects maatidoelow are given importance.

7 AIR 1974 SCR (3) 133.
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1.

2.
3.

Formal provisions and rules dealing with Skill Diyament training is the need of
present Criminal Justice System and Parliament taistit into consideration.
Utilization of fund allotted for the rehabilitatiasf inmates.

Scrutiny Committee needs to be established witepeddent, impartial member of
judiciary as well as government to examine the enattelating to utilization of fund,
utilization of land attached to prison institutions

Nature of work or training should be simple, untimdable and practicable so that
each group of inmates can learn easily.

Certification and award can be good componentrioparaging them to adopt skill.
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The Practice of Halala and Human Rights
of Muslim Women: An Analysis

Dr. Syed Ali Nawaz Zaidi*

Introduction

“Halala” is a concept which is derived from the Biaword ‘halal’ (lawful). Basically, halala
marriage means a woman can go back to her husbisrdgatting divorced. Halala is the
Islamic divorce where a victim of talaq, the instdivorce, undergoes a temporary marriage
with another man to remarry the husband It is digtum blatant distortion of a Quranic
injunction in which, to emphasise the sanctity @frriage and the enormity of ending it for
frivolous reasons, introduced a prohibited degrgewarning the parties who opt for
separation through the third and final talaq timetytcannot entertain hopes of remarrying
each other unless the divorced wife voluntarily ides to marry another man and that
marriage too ends in a divorce. Halala is unaat#etsince many marriages are illegitimate
due to fraudulent halala. It was suggested thath@n®BBC reporter had to pay almost two
thousand pounds for a fake halala marriage last’yea

Quranic Position and Understanding

In fact, the Prophet cursed "those who marry ardew woman with the intention of making
her lawful for her former husband" and "the one séh@x-husband has been remarried".
Although Quran verses and their translation givewdrious jurists depict different story, the
Quranic verses related to remarriage are givenibefith reason of revelation:

OIS 0 4 2 ) 3 oy haally W4 Tl 5180 Gea)y Bl 0385 ol " sllad 38 Gl GALS SLLN T 135"
oalas Y Ay Al Qs Hedal s ST S5 SIS JAY) a3l Al (e pSia

232. "When you divorce women, you are not allowedot prevent them from marrying

the persons whom they've chosen themselves. Thisuiging to the people that whoever
believes in Allah and the Last Day, that is bettefor you; for Allah knows and you do

not know."

Reason of Revelation

! Associate Professor, Department of Law, AMU, Aligarh.

2The Indian express march 26 2018 issue.

3Abu Dawud,Book 005, Hadith Number 2071 Narrated bybh Abu Talib.
“Al-quran surah al-bagarah verse 232.
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One companion of Prophet Muhammad (S) named Midga¥-asar rejected the proposal of
his sister to her former husband. After a periodvaiting the law provides that both parties
have consented and married each other.

So God prevented Ma'qal from opposing this marriage

Many people believe that this verse was revealeshwdabir objected to his cousins' marriage
with her previous husband. This right was grantedhny relatives in the Era of Ignorance.

Regardless of whether or not they are men or wothery, are not entitled to refuse marriage
of any one.

If women broke free from their ignorance, they wbtéceive a significant amount of virtue
in their lives.

The inequality of the woman was proved by the féett woman could not choose her
marriage partner. According to this custom, evea Wwoman was married formally, and got
separated from her husband thereafter, the re-ag@rinto the same man was decided upon
depending on the decision of her guardian or gaasdi

Since their parents were worried about their welhb, they tried to prevent the marriage,
fearing ill fate.

There is other evidence in the Qur'an that is afjaims possibility. This provision states that
the guardians are not allowed to stop the wife fremarrying her ex-husband.

"And when you divorce women, and they have reachetheir waiting-period, do not
prevent them from marrying their husbands, when the agree between themselves in a
fair manner...."

Thus, it is understood from this verse that divesceneed not to obtain permission or
agreement of their guardians to marry again, areh ékie opposition of their guardians, if
any, is invalid.

Concept of Halala
"Halala" is not referred in the Quran. It has itgjims in the practise of halal (Lawful) on this
verse of the Holy Quran, it states: Sura [xxii] ZB6. Verse 230).

It is no sin for the married to marry another ieyhcan love each other with mind and
body.These limits belong to God. "(God) made thésible for people of understanding.”
Basically this means that in a limited period afi¢i another man has married the woman, she
cannot remarry her original husband. This is halala

Islam requires a minimum period of seven lunar erttefore the divorced woman may
remarry. It also mandates that the divorce is ocable and that a man may not marry his
former spouse again.
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Halala is a set of laws that allow a man to re-gnaiith his first wife only if he divorced her
and re-married her more than once.

It is impermissible, prohibited and forbidden toakdhe laws of Allah, for the Messenger of
Allah (PBUH) cursed the people who practised halataking Allah's words manifest as
mere deception.

Halala is not part of Islam. This is a view derivieom Islam that is espoused by some and
considered part of shari‘ah law. In accordance i law of the Quran, if a husband
divorces his wife for the third time in a marriagentract, he cannot get her back unless he
marries another person, and then divorces the mexdyThis rule should not be the basis of
pre-planned marriage and divorce proceedings.

It is best not to give unmarried women titles, lasse results in gendered generalisations.
These unfair situations are usually unconscionablecording to Sharia law, the three talags
are considered one divorce, rendering no effecaanarriage. Sunnis and Shias together
disagree with this positioh.

In such a way, a couple will remain unmarried utitéir first partner marries another man.
According to Islamic law, a woman's marriage cartv®teformed if she has been divorced
three times. To prevent a very large number of die® and to protect the woman's honour,
this law is enacted. Nikah halala cannot be dore@mdition or intention to make her lawful

to her ex-husband. After divorce, an original sgousay re-marry again. Nikah halala is
mostly used in countries that have accepted thee tralag.

The husband is allowed to make 3 talags duringrtagiage. Once this takes place, there is
no reversing it. She is now free to remarry and enor with her life. It is irrelevant to the
new marriage of the wife, and it's valid regardlekgvhether it can be revoked. In this case,
"halala" cannot be an agreed divorce. It has tarbarranged divorce. If she doesn't follow
the plan, she will get married to the second hugheithout a legal contract. According to the
Prophet Muhammad (pbuh), those who perform haledasaverely cursed. This kind of
punishment was enforced in Caliphate of Hazrat Uriedam relates that in the case of a
married woman, her husband may not have sex with he

In cases where a husband divorces his wife andswarkeep her as a wife, he must obtain a
second marriage (nikah) (Trimizi). There is a widsunderstanding of Hanafi figh, which
greatly differs from the Quranic interpretation. éDto religious bias and poor research,
Muslim clerics opposed to the Quranic concept d¢dlhaCertainly, in the legal and religious
framework there is no a prerequisite or programaietivorce at the occasion of marriage. If
a new marriage occurs with the intention of livitagether eternally and then it turns into
disastrous due to hardship of circumstances, suatriage becomes permissible. There
should be no secret methods in the creation ofxamarriage and, if not, it will be invalid.

SMuslim 3491, 3492.
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Sexual immorality is really possible in women jlis¢ men. After a person has been exposed
to halala, it is likely that she would soon be itvea in extra marital relations.

Al Nisa is because of that men and women are dguaivs. This means that women should
come under the statute of marriage. We believe lakdla confers a chance to indulge in
desires.

We understood that this statement has mentionedagaras a sin that is devoid of Islam's
authenticity and rife with hypocrisy.

Remember that often Prophet Muhammad (PBUH) hadedhhis followers.
"Do | not warn you about the hired thug?".

The Companions asked, "Who are they?"

He replied that they are the ones who always cprad#ems.

A number of understandings are given by authoKBbir Shah Alazhari regarding this topic.
"From here onwards it is the discussion about 3vdrde (4) i.e. if he has given the 3rd
divorce as well, then until she marries someonéhé same way as she married the first
husband and then the second husband after consingrita¢ marriage does not divorce per
his free will, she can marry the first husband aga&his is a clear order from Quran which is
not subject to any interpretation. Now-a-days atsah has been sought in terms of halala for
which Prophet Muhammed (PBUH) has ordered "Allabise on the person doing halala and
the one for whom it is being done.

The quotations by Prophet Muhammad (PBUH), HazraakJRA) and Hazrat Uthman (RA)
are very clear now. When such highly regarded weésdare made, Halala is no longer
understood.

Understanding of Hadith

Sahih-International

If women divorce their husbands and they are seicuthemselves, they can remarry their
husbands if they agree amongst themselves on aptatdte basis. This implies that whoever
believes in Allah and the Last Day be sure to felib That's better for you and more pure,
and God knows what is in your heart.

Shakir
And when you have divorced women and they havecetidr term (of waiting), then do not
prevent them from marrying their husbands when #mgnee among themselves in a lawful
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manner; with this is admonished he among you whieves in Allah and the last day, this is
more profitable and purer for you; and Allah knowfsle you do not know.

Pickthall

Once women have divorced their husbands and redbkederm; don't place difficulties in
their way if they choose to marry their ex-husbaridss is a reminder for him who believes
in Allah and the Last Day. That is better for yand it is cleaner. God knows; you do not
know.

From the above examples, it can clearly be undeadstiaat Nikah halala has no legal basis in
the Quran and that Muhammad himself strongly decedrits practice. There are many
things that Muslims do differently than Islam, awe must understand this. Nikah halala
violates a woman's right to live under religious k&and to live equally.

Indian Position and Relevant Laws:

This issue is of critical importance because thera serious type of discrimination against
Muslim women in Singapore. To correct the injusti@eed by women, the legislature should
first repeal unfair discriminatory laws.

The Supreme Court has declared that Nikah Haladavislation of human rights as it violates
the human rights of women. Chief Justice Dipak Kliand the rest of the justices continued
to hear the petition of one of the petitioner.

As a citizen of India, Muslim women are protecteg dpecial governmental guarantees
because they possess special rights and specileges. Although "Halala" is still
considered controversial, the Hanafi School of $apports the legality of it. If Triple Talaq
is allowed, women's rights will be violated alonghatheir equality.

Women subjected to this type of practice suffeiptiedut can still escape if they embrace it.
This has been determined as a means to discouragealas a step toward reconciliation
with one's spouse. The objection is invalid dulati of supporting reasoning.

Conclusion

In March 2013, a collection of petitions to the Siupe Court requested thatikah halald

be made unconstitutional, and polygamy be restdai@me of the petitioners maintained that
Nikah Halala is considered as rape and polygamgusection 375 of the Indian Penal Code
and section 494 of Indian Penal Code (triple tal&x) April 11, the Supreme Court warned
the government concerning its legislative procesgerning the Triple Talaq Bill. After the
Supreme Court banned Triple Talag, the governmmaptemented a bill to put forth a law
against the practice. The bill is still being caesed by the Indian government. This
proposed bill prohibits triple talag while also piding penalties for the husband.
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Discussing the issue of personal law wouldn't Kesobntroversy between different groups of
Indians. In the case that the husband and thedisBgree, it is not proper for the divorce to
occur. Therefore, it is imperative that irrevocalllyorced women cannot remarry. Because
Islamic divorce procedures are so clear-cut, peaglald hesitate to remarry a divorced
couple simply because they simply read the QuiAsmother argument in favor of the author's
position is the fact that the unjustified legitimiion of instant talag has caused the
abominable circumvention of the Quran. This is lseaa pliable person is set up to marry a
divorced woman, consummate the marriage overnight| the next day divorce her to
legitimize her new married status with the origin@n. Misunderstood religious practices
which cause harm to an innocent woman or girl atledhalala or nikah al-tahleel In spite

of the barbaric manner in which nikah halala is &distered, the inhumane manner of triple
talaq is redundant.
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Intellectual Property Rights and Public Health

Dr. Shiv Shankar Singh'

Introduction

Intellectual property is intangible property, tlistthe result of creativity (such as patents or
trademarks or copyrights). Intellectual propertyaigorm of knowledge to which societies
have decided that is can be assigned like spemifiperty rights. A patent is an exclusive
right awarded to an inventor to prevent others froaking, selling, distributing, importing or
using the invention, without license or authorizati for a fixed period of time (India
stipulates 20 years minimum from filing date).Pataghts are being extended around the
world through the provisions of the Agreement omda-Related Aspects of Intellectual
Property Rights (TRIPS). The Doha Declaration an TiRIPS Agreement and public health
recognized that developing countries with insudfiti or no manufacturing capacity in the
pharmaceutical sector could face difficulties inking effective use of compulsory licensing
under the TRIPS Agreement. The TRIPS agreementgm# rise to factors that can put
access to medicines out of reach for millions aige in the developing world. Public health
advocates propose to abandon pharmaceutical patmntémpose a legal duty on
pharmaceutical companies to make essential medicioeessible. This paper investigates the
monopolistic rights and practices in the pharmacalfield, the gravity of the public health
problem and the status of patenting and medicinessa to in least-developed countries and
developing countries. The paper argues that a patenminor factor for access to medicines
so for as developed countries are concerned buimmgaortant factor in least-developed
countries and developing countries. But compuldieansing or other practical solutions can
reduce its impact, and intellectual property andligthealth.

TRIPS Agreement and Public Health

Access to essential medicines is a human right PBRAgreement aims to protect the
intellectual property rights of the creator, impadnts to trade, adequate IPR protection, to
ensure that enforcement measures do not lead tiedsato trade and to cater to the special
needs of developing and least-developed countAatent is intangible intellectual property
and an incentive mechanism for research and developof new drugs. Patents should be
managed so as to protect interests of patent hobkdemwell as, safeguard public health
principles. TRIPS Agreement protected intellecfu@perty and introduced the most drastic
harmonizing effect with respect to pharmaceuticatepts. This paper examines TRIPS
Agreement, Doha Ministerial Declaration related yismn of public health, WHO's
Commission on IP, Innovation and Public Health andhpulsory licences in patent. This

! Associate Professor of Law, C.M.P. Degree College, University of Allahabad, Allahabad.
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paper aims to initiate a serious debate on intelidcproperty rights and public health in
international perspective.

TRIPS Agreement aims to protect the IP rights efdreator. IP rights are the rights given to
people over the creations of their minds. Creatars be given the right to prevent others
from using their inventions, designs or other doret and to use that right to negotiate
payment in return for others using them.But Arti¢lef the TRIPS Agreement provided that
‘IP contributing to the promotion of technologicainovation and to the transfer and
dissemination of technology, to the mutual advamtaigproducers and users of technological
knowledge and in a manner conducive to social amth@mic welfare, and to a balance of
rights and obligations. ‘Members in formulatingammending their laws may adopt measures
necessary for the protection of public health anttition and take measures to promote
public interests in sectors of vital importance th@ir socio-economic and technological
developmentThey may adopt appropriate measures to prevenalihse of IPRs by right
holders or the resort by them to practices thataswnably restrain trade or adversely affect
the international transfer of technolotfybjects of TRIPS Agreement to promote the public
interest in sectors of vital importance to theiciseeconomic, technological development
prevent the abuse of IPRs and unreasonably resteaie.

The general rule on patentable subject matter swdaunder the TRIPS Agreement is that,
patents shall be available for all inventions, veetproducts or processes, in all fields of
technology, provided that they are new, involversentive step and are capable of industrial
application! Members may exclude from patentability inventicthe, prevention within their
territory of the commercial exploitation of whick hecessary to protect order public or
morality, including to protect human, animal or rgldife or health or to avoid serious
prejudice to the environmemlembers may also exclude from patentability: diagios,
therapeutic and surgical methods for the treatneéritumans or animals and plants and
animals other than micro-organisms, and essentiglpgical processes for the production of
plants or animals other than non-biological andrafimlogical processes, and provides for a
review® However, health care education and technologysfeanare also critical for
developing countries. Doha Declaration of 2001 aslsles circumvention of patent rights for
access to essential medicines. WTQO’s mission isoteer trade barriers and provide a
platform for trade negotiations between its mendmemtries. But TRIPS has been criticized
for not considering the needs of developing coaatand forcing them to adhere to global IP
standards. Increased IP standards can negativglgcimaccess to essential medicines in
developing countries.

Article 30 of the TRIPS Agreement establishes teregal parameters for exceptions to the
exclusive rights envisaged in article 28 the AgreetnThe rule is that exceptions to the

2 Art. 8(1) of TRIPS Agreement, 1994, available apitwww.wto.org/english/docs_e/legal_e/27-trips_8htm
accessed on 06/06/2018 at 02:30 pm.

3 Art. 8(2) of TRIPS Agreement, 1994

4 Art. 27(1) of TRIPS Agreement, 1994

5 Art. 27(2) of TRIPS Agreement, 1994

8 Art. 27(3) of TRIPS Agreement, 1994
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patent rights are permissible provided that, taking account the legitimate interests of third
parties, the exceptions: (1) must be limited; (@pwd not unreasonably conflict with the
normal exploitation of the patent; and (3) shoutd nnreasonably prejudice the legitimate
interests of the patent owner. There is no clostai exceptions but includes, among others,
research and experimentation exception, the eadyking exception (bolar exception),
preparation of medicines for personal use and piser

Article 31 of TRIPS establishes an additional exioep referred to in the Agreement as use
without the authorisation of the right holder, asmkcial rules for the use of the exception.
This requirement may be waived by a Member in theecof national emergency or other
circumstances of extreme urgency or in cases ofipuion-commercial use. Compulsory

licensing as a policy mechanism which can be useatitiress a number of situations in the
context of public health including: high prices mkdicines, anti-competitive practices by
pharmaceutical companies, failure by pharmaceutiatnt holders to sufficiently supply the

market with needed medicines, emergency publicttesituations, and, the needs for
establishing a pharmaceutical industrial base.

Compulsory licensing is gratified when a governmalhdbws someone else to produce the
patented product or process without the consetiteopatent owner but compulsory licensing
and government use of a patent without the autatioiz of its owner can only be done under
a number of conditions aimed at protecting thetil@gite interests of the patent holder. If a
compulsory licence is issued, adequate remuneratigsi still be paid to the patent holder.

TRIPS Agreement and public health (Doha Declaratior2001)

In the Doha Ministerial Conference in November 200TO member states agreed that the
TRIPS agreement does not and should not preventbersnirom taking measures to protect
public health. They underscored countries abitityise the flexibilities that are built into the
TRIPS Agreement, including compulsory licensing gadallel importing. And they agreed
to extend exemptions on pharmaceutical patent giotefor least-developed countries until
2016.

Separate declaration on the TRIPS Agreement anticpbbalth provided that the public
health problems afflicting many developing and tefe/eloped countries, especially those
resulting from HIV/AIDS, tuberculosis, malaria aruther epidemicéThe intellectual
property protection is important for the developingfmew medicines. We also recognize the
concerns about its effects on prié&he TRIPS Agreement does not prevent Members from
taking measures to protect public health. Accalginwhile reiterating our commitment to
the TRIPS Agreement, we affirm that the Agreemeamt and should be interpreted and
implemented in a manner supportive of WTO Memhaght to protect public health and, in

"Para 1 of the WTO Ministerial Declaration on tHRIFS agreement and public health Adopted on 14 Nbeem
2001, available athttp://www.wto.org/english/thewto e/minist_e/min@Imindec!_trips_e.htmaccessed on
06/06/2018 at 19:30 pm.

81d., Para 2.
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particular, to promote access to medicines fot tlthis connection, we reaffirm the right of
WTO Members to use, to the full, the provisionghe TRIPS Agreement, which provide
flexibility for this purpose.

Each member has the right to grant compulsory diesrand the freedom to determine the
grounds upon which such licences are gratifeach member has the right to determine what
constitutes a national emergency or other circumesteof extreme urgencyleave each
member free to establish its own regime for exhanstithout challenge, subject to the most
favourable nation and national treatm&fhe WTO Members with insufficient or no
manufacturing capacities in the pharmaceutical osecbuld face difficulties in making
effective use of compulsory licensing under the HRIAgreement. These provisions in the
Doha Declaration ensure that governments may issngulsory licenses on patents for
medicines, or take other steps to protect publdth&’TRIPS Agreement says products made
under compulsory licensing must be predominantlytfe supply of the domestic market.
This has an impact on countries unable to make cirexii and therefore wanting to import
generics. They would find it difficult to find cotrres that can supply them with drugs made
under compulsory licensing. This declaration makteslear that each member is free to
determine the grounds upon which the licences eaated. This, for example, is a useful
corrective to the view sometimes expressed thaesimnm of emergency is a pre condition
for compulsory licensing.

The TRIPS Agreement is to promote access to meastidior all, research and development
into new medicine¥’ The TRIPS Council shall be guided by the objestiard principles set
out in Articles 7 and 8 of the TRIPS Agreement asfall take fully into account the
development dimensionDoha Declaration recognizes the gravity of pubkalth problems

in developing/least developed countries. The TRAg&ement is to provide flexibility which
includes the right to grant compulsory licenses #rel freedom to determine the grounds
upon which such licences are granted.

On 30 August 2003, WTO members agreed on legalgesato make it easier for countries to
import cheaper generics made under compulsorydingnf they are unable to manufacture
the medicines themselves. The decision waives @rgarountries obligations. Any member

country can export generic pharmaceutical prodengtde under compulsory licences to meet
the needs of importing countries, provided certainditions are met.

°%1d., Para 4.

101d., Para 5(b).

1d., Para 5(c).

121d., Para 5(d).

4., Para 6.

4 Para 17 of Doha WTO Ministerial Declaration Adapteon 14 November 2001, available on
http://www.wto.org/english/thewto_e/minist_e/min@Imindecl_e.htm#top accessed on 10/05/2018 at 11:25
am.

1%1d., para 19.
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WHQO'’s Commission on Intellectual Property Rights ard Public Health
Patent pools of upstream technologies may be ugefglome circumstances to promote
innovation relevant to developing countries. WHGQI aWIPO should consider playing a
bigger role in promoting such arrangements, pdeibu to address diseases that
disproportionately affect developing countrf®&/HO’s World Health Assembly in 2003 was
an attempt to gather all the stakeholders involtedanalysis the relationship between
intellectual property rights, innovation and publiealth, with a particular focus on the
guestion of funding and incentive mechanisms fer ¢heation of new medicines, vaccines
and diagnostic tests, to tackle diseases dispropately affecting developing
countries-'WHO urge countries, where appropriate, to userttedl@ctual property and public
health, in order to reduce the price of HIV medésirand expand access to people most in
need.These are following WHO strategy on researchdalti®.

a) Draft WHO strategy on research for health

b) Report on financial and administrative implicatidos the secretariat of resolutions

proposed for adoption by the executive board olthheasembly

c) Global ministerial forum on research for health,

d) Pandemic influenza viruses and access to vaccimesther benefits,

e) Promote global health sector strategy on HIV/AIRS8d Cancer,

f) Promote public health, innovation and intellectuaiperty,

g) Promote international trade in health,

h) Scaling up treatment and care within a coordinaiedl comprehensive response for

HIV/AIDS,

i) Ensuring accessibility of essential medicines,

) WHO medicines strategy,

k) Scaling up the response to HIV/AIDS,

[) Revised drug strategy

Commission made recommendations to foster innavadimd improve access and analysed
various effects of intellectual property rightsm@search, development of medical products in
both developed and developing countries and actesthem in developing countries.
Considered impact of other funding and incentivemag@isms, and how to foster innovation
capacity in developing countries and concluded ths&llectual property rights provide
important incentives for the development of new itieds, but do not provide an effective
incentive when patient populations are small orrpoo

The global strategy on public health, innovatior amtellectual property aims to promote
new thinking on innovation and access to medicirasswell as, provide a medium-term

8 WHO Commission on Intellectual Property, Innovatiamd Public Health, April 2006, available at
http://www.who.int/phi/documents/eatcessed on 10/05/2018 at 11:25 am.

1 Public health, innovation and intellectual propertrights: unfinished business available at
http://www.who.int/bulletin/volumes/84/5/editori@ii06html/en/index.html accessed on 10/05/2018 a4411
am.

18 Available athttp://www.who.int/phi/documents/entcessed on 10/05/2018 at 12:10 pm.
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framework for securing an enhanced and sustairtzddés for needs-driven essential health
research and development relevant to diseases vdisginoportionately affect developing
countries, proposing clear objectives and estirgafimding needs in this area.The eight
elements of the Global Strategy and Plan of Act@n Public Health, Innovation and
Intellectual Property (GSPOA), 2008 afe:

a) prioritizing research and development needs

b) promoting research and development

¢) building and improving innovative capacity

d) transfer of technology

e) application and management of intellectual property

f) improving delivery and access

g) promoting sustainable financing mechanisms

h) establishing monitoring and reporting systems

The Doha Declaration clarifies the right of goveamts to use compulsory licensing as a
means of resolving tensions that may arise betvpedatic health and intellectual property.
Developing countries should provide in their legfigIn for the use of compulsory licensing
provisions, consistent with the TRIPS agreementgreesmeans to facilitate access to cheaper
medicines through import or local production.

Compulsory Licence and Public health

A compulsory license, also known as statutory kegmrovides that the owner of a patent
licenses the use of their rights against paymeheeset by law or determined through some
form of arbitration. In essence, under compulsargrise, an individual or company seeking
to use a patent can do so without seeking the patdder's consent, and pays the patent
holder a set fee for the license. Compulsory livenss certainly the backbone of patent laws.
Production of /access to quality affordable generaglicines is therefore key in making life-
extending treatment available to more people wlaadne Need for Compulsory Licensing is
to reduce prices if patented drugs are unaffordabt#or unavailable. A compulsory license
for local production is often the only solutiondolve procurement problems, increase local
availability of drugs and save on costs for patiearid the national health budget. It increases
the power of the Ministry of Health to purchase gfruand medicines from sources
independent of the patentee. Compulsory Licendiogva generic competition and license to
produce /sell to competitor to reduce prices. Thestjon of constraints that would emerge
after the implementation of TRIPS has been a stibfeserious concern and was discussed in
the TRIPS Council of the World Trade Organisatiominy 2001. The issue was further hotly
debated in the Doha Ministerial Conference heltlavember 2001. The Doha Declaration
on TRIPS Agreement and Public Health clarifies thaficient flexibilities and freedom to
determine the grounds upon which compulsory licencan be granted are available to

19 Member States adopted the Global Strategy and ¢fl#ction on Public Health, Innovation and Intelieal
Property (GSPOA) at the 8WHA 2008 (Resolution WHA 61.21), available lettp://www.who.int/phi/en/
accessed on 13/05/2018 at 14:44 pm.
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member countries. It is now up to member countdesxercise their right and make suitable
provisions in their national legislations.

The TRIPs Agreement also sets out specific pronssibat shall be followed if a compulsory
license is issued, and the requirements of suelndies. TRIPs provide that the requirements
for a compulsory license may be waived in certamagons, in particular cases of national
emergency or extreme urgency or in cases of puldiccommercial use. Authorization of
such use shall be considered on its individual t5&8uch use may only be permitted if,
prior to such use, the proposed user has maddasftmiobtain authorization from the right
holder on reasonable commercial terms and conditeord that such efforts have not been
successful within a reasonable period of time. Taiuirement may be waived by a Member
in the case of national emergency or other circantss of extreme urgency or in cases of
public non-commercial usé

The right holder shall be paid adequate remuneratidhe circumstances of each case, taking
into account the economic value of the authorizefidhe legal validity of any decision
relating to the authorization of such use shall sudject to judicial review or other
independent review by a distinct higher authonitythat Membef>Decision relating to the
remuneration provided in respect of such use dhmlsubject to judicial review or other
independent review by a distinct higher authonitgtiat Membef? Members are not obliged
to apply the conditions set forth in subparagraphsand (f) where such use is permitted to
remedy a practice determined after judicial or aushiative process to be anti-
competitive®’TRIPS require that compulsory licenses be usedd¢prénantly” for local
markets, a requirement that complicates the ahifityountries to import drugs manufactured
oversea$®

The grounds on which compulsory licenses are gdamare freely to be determined by
national laws. TRIPS do not impose any limitati@amsl allows also the use of compulsory
licence to tackle public health crisis.Art.31 rathegulates a long list on the procedure to be
followed and terms to be included in compulsonettice.Art.31 (f) requires a production
under a compulsory licence to be predominantly ftoe supply to domestic market.
Developing countries which lack domestic productiacilities cannot produce ‘at home’ and
cannot rely on imports from countries where thegdeuunder patent protection. HIV/AIDS,
Malaria, TB and the patented inventions (prodyatscesses) needed to address public health
problems. Generally, all least developed countriksseloping countries and Countries in
transition can use the system as importers.

2 TRIPS Agreement, 1994, Art. 31(a), available op:Hitww.wto.org/english/docs_e/legal_e/27-trips_€htm
accessed on 15/05/2018 at 09:15 am.

2L Art. 31(b) of TRIPS Agreement, 1994,

22 Art. 31(h) of TRIPS Agreement, 1994,

2 Art. 31(i) of TRIPS Agreement, 1994,

24 Art. 31(j) of TRIPS Agreement, 1994,

% Art. 31(k) of TRIPS Agreement, 1994,

28 Art. 31(f) of TRIPS Agreement, 1994,
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India has compulsory licenses for virtually any o§¢he exclusive rights granted by patentin
cases of national emergency, extreme urgency, ubin commercial use including public
health crises relating to AIDS, TB, Malaria, Canetr.

According to Article 31(h) of TRIPS Agreement thatent owner is to be paid a license fee
that will provide adequate remuneration that refldghe economic value of the authorization
(i.e., the economic value of the license). Indiaw provides that the terms of the license are
to be set so as to provide remuneration to thenpatgner that is reasonable considering the
nature of the invention, the expenditure made kypdtent owner in developing the invention
and the cost of obtaining the patent and “othexvaatt factors.

Compulsory licence and Public Health in India
In India the government has option to issue a cdsmpy licence on life saving drug which
could bring down its price. Compulsory licence kbal available for manufacture and export
of patent pharmaceutical products to any countsyrigainsufficient or no manufactucturing
capacity in the pharmaceutical sector for the coremk product to address public health
problems, provided compulsory licence has beentgdaby such countr¥/If the Central
Government is satisfied in respect of any patenexgedient in the public interest that
compulsory licences should be granted at any tifitee controller shall, on receipt of an
application in the prescribed manner, grant a cdsapy licence solely for manufacture and
export of the concerned pharmaceutical productuch scountry under such terms and
conditions as may be specified and published by’f@ompulsory license is issue where the
controller is satisfied at any time after the eapion of three years from the date of the grant
of a patent, any person interested may make aricaiph to the controller for grant of
compulsory licence on patent on any of the follggpugnounds, namely:-

a) The reasonable requirements of the public witheesm the patented invention have

not been satisfied, or

b) The patented invention is not available to the joudtl reasonably affordable price, or

c) The patented invention is not worked in the teryitof India?

d) A circumstance of national emergency; or

e) A circumstance of extreme urgency; or

f) A case of public non-commercial uSe,

g) To facilitate transfer of technology,

h) To promote public health and nutrition,

i) Promote socio-economic development, trade etc.

It is necessary compulsory licence may arise aedaired, as the case may be, including
public health crises, relating to AIDS/HIV, cancarberculosis, malaria or other epidemics,

27 Sec. 92A (1) of the Patent Act, 1970.
2 g5ec. 92A (2) of the Patent Act, 1970.
29 Sec. 84 (1) of the Patent Act, 1970.
30 Sec. 92 of the Patent Act, 1970.
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he shall not apply any procedure specified undisr Algt in relation to that application for

grant of licence under this section. The followmegneral purposes of compulsory licences,

that is to say+

a) that patented inventions are worked on a commescalk in the territory of India; or

b) that the interests of any person for the time baingdking; or

c) that the developing an invention in the territofyiredia under the protection of a patent
are not unfairly prejudiced,

d) That the patent shall be available to the publibhatiowest prices.

A compulsory license for local production is oftdre only solution to solve procurement
problems, increase local availability of drugs aade on costs for patients and the national
health budget. Increase the power of the Minisfriealth to purchase drugs and medicines
from sources independent of the patentee. Incraasess to affordable medicines of patients
in India and other developing countries. Compulsioigensing allows generic competition
and license to produce /sell to competitor to redorices.

Patents and Access to Medicine in India

A patent grants the inventor the right to preveiieos from making, selling, importing, or
using the protected invention without authorizatiom a fixed period of time within a
country. Patented medicines are generally more restpe than their generic counterparts.
High prices for medicines in developing countriesdn seriously compromised the ability of
governments, communities, and other players inhbalth sector to effectively manage
infectious diseases. High drug prices leave govemswith little money left over to spend
on other related health needs like infrastructurel draining. The TRIPS permitted
compulsory licence as a legally recognized meansowercome barriers in accessing
affordable medicines, where a government allowsmpany to manufacture a patented drug
without the consent of the innovator company. Cdsgry licences in cases where patent
holders choose to supply the market through impatiser than through local production.
This was aimed primarily at transferring productioh AIDS/HIV, cancer, tuberculosis,
malaria or other epidemics drugs to domestic fiamsl government agencies in order to
reduce their prices below those on the U.S. and Ebrkets?A compulsory licence, if
issued on the medicine that treats chronic myekeitemia, will allow the government to
source generic versions of the patent drug andtkeln at a fraction of the cost. The
government of India is studying options to issueoapulsory licence on life saving anti
cancer drug dasatinib to reduce its price by 0@86.9A compulsory licence on dasatinib will
reduce the price to around Rs. 8000 for a montiésapy from Rs. 1.65 lakh for “Sprycel”,
the drug marketed by Bristol-Myers Squibb (BMS),inging relief to leukaemia

31 Sec. 89 of the Patent Act, 1970.

32 The TRIPS flexibilities-access to medicines delBateil’s Industrial Property Law (Law 9279, 1997ya#dable
at http://www.surjournal.org/eng/conteudos/getAr8gphp?artigo=8,artigo_chaves.htm accessed on /2005
at 18:34 pm.
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patients®The pharmaceutical industry argues that the is$uscoess to medicines is not a
patent’s issue but it is a social welfare policies.

In India compulsory licence shall be available foanufacture and export of patented
pharmaceutical products to any country having ffieht or no manufacturing capacity in
the pharmaceutical sector for the concerned protlucaddress public health problems,
provided compulsory licence has been granted by swwuntry. The Controller shall, on
receipt of an application in the prescribed mangeant a compulsory licence solely for
manufacture and export of the concerned pharmaegytroduct to such country under such
terms and conditions as may be specified and pedidy hini’provided compulsory licence
has been granted by such country or such counsrybanotification or otherwise, allowed
importation of the patented pharmaceutical prodfrot® India.” There was indeed a flaw in
the earlier Section 92A. Even in countries whichhdwe a patent law, many drug products
are not patented, and thus no compulsory licenedearanted.

The grant of a patent in respect of any medicingrog is subject to the condition that it may
be imported by the Government for the purpose akhef its own use or for distribution in

any dispensary, hospital or other medical institutimaintained by or on behalf of the
Government or any other dispensary, hospital oerothedical institution which the Central
Government may, having regard to the public sentlta such dispensary, hospital or
medical institution renders, specify in this belmjfnotification in the Official Gazett8.

Indian law provides that the terms of the licenseta be set so as to provide remuneration to
the patent owner that is reasonable consideringhditere of the invention, the expenditure
made by the patent owner in developing the invaraiod the cost of obtaining the patent and
“other relevant factors. The right atmosphere hesnbcreated to promote innovation and
investment in India by multinational Pharmaceuti€@mpanies should now happen. This
will ultimately help in moving the world from projgtary science dominated by a few
countries to partnership in science which will Hénall. Indian Patent Act is major way
forward in protecting and promoting innovations lwhat the same time retaining India’s
ability to be a low cost producer / supplier of phaceuticals to the developing world.
Improved patent office infrastructure and adequiggning of all personnel involved,
including the judiciary, is vital for ensuring thdte legislative intent of eliminating ever
greening of patents is fully met.

Conclusion

Intellectual property rights provide necessary imiees in drug discovery and development
for public health. Intellectual property rights amablic health can hinder access to affordable
medicines for poor people. The Doha DeclaratiorthenTRIPS Agreement recognized that
developing countries with insufficient or no maraitaing capacity in the pharmaceutical

33 The Times of India, February 8, 2014.
*1d., Sec. 92A.
*d., Sec. 47 (4).
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sector could face difficulties in making effectiuse of compulsory licensing. The TRIPS
agreement will give rise to factors that can pueas to medicines out of reach for millions of
people in the developing world.

Public health advocates propose to abandon phautieaiepatents or impose a legal duty on
pharmaceutical companies to make essential medieioeessible. The monopolistic rights in

the pharmaceutical field, the gravity of the puliiEalth problem and the status of patenting
and medicines access to in least-developed cosrarid developing countries. A patent is a
minor factor for access to medicines so for as ldgesl countries are concerned but an
important factor in least-developed countries amdetbping countries. But compulsory

licensing or other practical solutions can redusénnpact, on intellectual property and public
health.

However, today TRIPS Agreement is to promote thelipuinterest in sectors of vital
importance to their public health. Globalizatiorst@given acceptance to technology in the
whole world. We may conclude by saying that thelipubealth is facing the problems in
developing and least developed countries. Developwiepublic health is entirely left to the
mercy of the least developed countries. Those tingufrom HIV/AIDS, tuberculosis,
malaria.... But member of the TRIPS Agreement showidprevent taking measures action
to protect public health. There is need for WTO Ndens to use the provisions of the TRIPS
Agreement, which provide flexibility for this purpe.
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Consumer Rights under the Consumer Protection Bill2018

Dr. Kabindra Singh Brijwal*
Dr. Pradeep Kumar?

“A customer is the most important visitor on oueprises. He is not dependent on us. We are depeodédiin.

He is not an interruption of our work. He is therpaose of it. He is not an outsider of our businé$s.is part of it.

We are not doing him a favour by serving him. Heamg us a favour by giving us the opportunitgtoso.”
vvvverr.-...Mahatma Gandhi®

Introduction

Consumers play a vital role in the development ofation and also consumers is the real
deciding factor for all economic activities in wabrlEach company, manufacturers or service
providers has as a socio-economic impact on theleemd has to deliver the goods and/or
services and the standard of living as per theasmis of the people. Therefore, consumer is
an important component of society and business drasbligation to him. Consumer
protection is a concept that was first introducgddhn F. Kennedythe 3%' President of the
United States, spoke about this concept in a spspi&ech to the Congress on"March,
1962. His speech stressed protecting the consuinegiest.

John F. Kennedwglso spoke about the four basic rights of the eoms, like Right to Safety,
Right to be Informed, Right to be Heard and RightGhoose. His discussion sparked a
deliberation and subsequent legislations to prateasumers. 5March is celebrated as
World Consumer Rights Day, taking inspiration frdwohn. F. KennedyAnother important
name in the international sphere while discussimgsamer protection iRalph Nader the
well-known American Advocate. He is the authorltd book Unsafe at Any Speéavhich
indicates the faulty design of automobiles. Thelkotea to a series of landmark laws that
have prevented multiple motor vehicle accidentss tiourbing deaths and injuries. He
revolutionized consumer protection in the Uniteat& of America.

March, 15 every year is celebrated as ‘World CoreuRights Day’. The theme of the
‘World Consumer Rights Day’ 2018 is “Making DigitMarketplaces Fairer”. In India we
have started celebrating®2®ecember every year as the National Consumer Kigay. 24

of December is celebrate as National Consumer Riblaly commemorate the coming into
effect of the Consumer Protection Act, 1986. Tovpate simple, speedy and inexpensive

! Assistant Professor, Faculty of Law, BHU, Varanasi, UP-221005.
2 Assistant Professor, Faculty of Law, BHU, Varanasi, UP-221005.
% In a speech in South Africa in 1890 Mahatma Garsdh.
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redressal of consumer disputes, the Consumer Boste&ct, 1986 envisages three tier
quasi-judicial machinery at the District, State &tational levels.

If we talked about the historical perspecti¥gutilya, Chandraguptaand Alauddin Khilji
were major supporters of consumer protection irialnédccording toKautilya, ‘The trade
guilds were prohibited from taking recourse to klasarketing and unfair trade practice’.
Severe punishments were prescribed for differgmégyof cheating<autilya’s Arthasastrais
considered to be a treatise and a prominent sodesgyribing various theories of statecraft
and the rights and duties of subjects in ancienietp Though its primary concern is with
matters of practical administration, consumer i@ occupies a prominent place in
Arthasastra It describes the role of the State in regulatiragle and its duty to prevent
crimes against consumers.

During Chandragupta’speriod, good trade practices were prevalent. Famgke, goods
could not be sold at the place of their originldier factory. They were to be carried to the
appointed markets (Panya Sala) where the dealetoh@ekclare particulars as to the quantity,
guality and the prices of his goods which were drach and registered in the books. Every
trader was required to take a license to sell.afldr from outside had to obtain permission.
The superintendent of commerce fixed the whole-paiees of goods as they entered the
Customs House. He allowed a margin of profit torétail prices. Speculation and cornering
to influence prices were prohibited.

Thus, the State bore a heavy responsibility fotgmting the public against unfair prices and
fake transactions. There were severe punishmentsnfaggling and adulteration of goods.
For example, public health was guarded by punishidglteration of food products of all
kinds, including grains, oils, salts, perfume anddmines Also during Chandragupta’s
period, easy access to justice for all, includingnsumers, was considered of great
importance.

The rule ofAlauddin Khalji, strict controls was established in the marketelé those days,
there was unending supply of grain to the city grain-carriers sold at prices fixed by the
Sultan. There was a mechanism for price-enforceimnetfie market. Similarly, shop-keepers
were punished for under weighing their goods. Thaeesix rights of consumer which are
provided in the Consumer Protection Act, 1986. Pphechase of goods and services entitles
the consumer to certain rights which are as follews

Consumer Rights in India

Right to Safety

Right to be Informed

Right to Choose

Right to be Heard

Right to Seek Redressal
Right to Consumer Education
Right to Healthy Environment

NogosrwdhE
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1. Rightto Safety

A consumer has the right to safety against suclig@amd services that are hazardous to his
health, life and property. For example, countéded substandard drugs; appliances made of
low quality raw material, such as iron, pressurekeo, etc. and low quality food products
like bread, milk, jam, butter, etc.

The consumers have the right to safety againdo#secaused by such products.

It is applicable to specific areas like healthcard food processing; this right is spread
across the domain having a serious effect on th#éhef the consumers or their well being
viz. Automobiles, Housing, Domestic Appliances, dmdvel etc.

2. Right to be Informed

A consumer has the right to be provided with adl thformation on the basis of which he

decides to buy goods or services. Such informatiay relate to quality, purity, potency,

standard, date of manufacture, method of use,oétthe commodity. Thus, a producer is
required to provide all these information in a pomanner, so that the consumer is not
cheated.

3. Right to Choose

A consumer has the absolute right to buy any goodervices of his choice from among the
different goods or services available in the marketother words, no seller can influence his
choice in an unfair manner.

If any seller does so, it will be deemed as interee in his right to choice. The definition of
Right to Choose as per the CP Act is ‘the righb&assured, wherever possible, to have
access to a variety of goods and services at catpairices’.

4. Rightto be Heard

A consumer has the right that his complaint be deaiThis right also empowers the
consumers to fearlessly voice their complaints regjathe defective products and the erring
producer/company /seller.

5. Right to Seek Redressal

This right provides compensation to the consumgasnat unfair trade practice of the seller.
The right to seek redressal against unfair tradetimes or restrictive trade practices or
unscrupulous exploitation of consumers’ is referi@ds the right to redressal according to
the Consumer Protection Act.

The government of India has been bit more succlesgfuregard to this right. The Consumer
courts like District Consumer Disputes Redressaim@dssion at district level, State
Consumer Disputes Redressal Commissions and Natidoasumer Disputes Redressal
Commissions have been incorporated with the hethefConsumer Protection Act.
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6. Right to Consumer Education

Consumer education is an important part of thic@se and is a basic consumer right that
must be introduced at the school level. The righdv@ry Indian citizen to have education on

matters regarding consumer protection as well asitaber/his right is regarded as the last
right provided by the Consumer Protection Act. Tighit makes sure that the consumers in
the country have informational programs and mdtevidnich are easily accessible and would

enable them to make purchasing decisions whichetter than before.

Consumer education might refer to formal educatioough college and school curriculums
as well as consumer awareness campaigns beingyrnarbgovernmental and governmental
agencies both. Consumer NGOs, having little endoes¢ from the government of India,
basically undertake the task of ensuring the coesuight throughout the country. India is
found to be 20 years away from giving this rigtdtthives power to the common consumer.

It means to have access to programs and informdtiah help consumers make better
decisions before and after purchase. Instructionlsgaidelines for consumers are issued by
the government departments and NGOs.

The consumer movement is a mass social movementsdeks to protect the rights of
consumers.Jago Grahak Jagoa consumer affairs ministry initiative startedyiear 2005 for
Consumer Complaint, Consumer Awareness, and Coms@nevances. The government
uses print & electronic media advertisements, auamiol video campaigns to educate
consumers about rules regarding sales and purdikesthe definition of maximum retail
price (MRP), for instance and help them make aariméd to consumers Complaints 24x7
Monday to Sunday.

7. Right to Healthy Environment

Consumers have a right to protected against envieotal pollutions so as to improve quality

of life. This right includes protection against degation of environment. Non-renewable

resources of the country need to be concernedeffeneration. Consumers has the right to
live and work in an environment which is neitheretitening nor dangerous but permit a life
of dignity and well being.

Consumer Rights under the CP Bill, 2018

Recently the Consumer Protection Bill, 2618P Bill, 2018) introduced in January 2018 in
the winter session of Parliament, seeks to replaedhree decade old Consumer Protection
Act, 1986, which was amended thrice but is stilirfd wanting in tackling the challenges
posed by online transactions and digital marketing.

The CP Bill, 2018 to replace the Act was introdued015, but has been withdrawn post the
introduction of the 2018 Bill. The bill also dealsth Rights of consumers: Six consumer

4 Bill No. 1 of 2018.
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rights have been defined in the Bill, including tight to: (i) be protected against marketing
of goods and services which are hazardous totifepaoperty, (ii) be informed of the quality,
guantity, potency, purity, standard and price afdgor services, (iii) be assured of access to
a variety of goods or services at competitive @i@nd (iv) seek redressal against unfair or
restrictive trade practices. For better protectdrconsumer rights in India CP Bill, 2018
proposed several new provisions.

Central Consumer Protection Authority (CCPA)®
Executive Agency provides relief to certain classéshe consumers. The CCPA will be
empowered to-

A. Conduct investigations into violations of consumights and institute Complaints
/Prosecution;
Order recall of unsafe goods and services;
Order discontinuance of Unfair Trade PracticesMigfleading Advertisements;
Impose penalties on Manufactures /Endorsers /Phesks of Misleading
Advertisements.

Cow

Pecuniary Jurisdiction

The CP Bill, 2018 has increase pecuniary jurisdictof the Commissions. The major

changed is proposed in pecuniary jurisdiction @ Bill, 2018.

» District Consumer Redressal Commission - Claime&alaes not exce&l crore;

e State Consumer Redressal Commission - Claim vadoeeeR 1 crore but is less thah
10 crore;

* National Consumer Redressal Commission - Claimevakceed 10 crore.

For better protection of the consumer, the CP B0l.8 propose E-filing, Videoconferencing
for hearing from place of residence are propos20it8 Bill also.

Settlement by Mediation

The C P Bill, 2018 also speak Alternate DisputedRé®n (ADR) mechanism reference to
mediation by Consumer Forum wherever scope fol esmttlement exists and parties agree
for it. At the first hearing of the complaint aftés admission, or at any later stage, if it
appears to the District Commission that there sx#ments of a settlement which may be
acceptable to the parties, except in such casempde prescribed, it may direct the parties
to give in writing, within five days, consent tave their dispute settled by mediation in
accordance with the provisions of Chapter V of GIE B018.

Product Liability

In the CP Bill, 2018 a manufacturer or product servprovider or product seller to be
responsible to compensate for injury or damageeazhby defective product or deficiency in
services. The Basis for product liability actionlivide like Manufacturing defect; Design
defect; Deviation from manufacturing specificatipidot conforming to express warranty;

5 Newly incorporate by Consumer Protection Bill, 2¢B8| No. 1 of 2018).
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Failing to contain adequate instruction for cornese; Services provided are faulty, imperfect
or deficient.

For instance, if the quantity and quality of theguct do not conform to those promised by
the seller, the buyer has the right to claim corspéon. Several redressals are available to
the consumer byway of compensation, such as figarref the product, taking back of the
product with refund of money, changing of the prcidoy the seller.

After New CP Act, Consumer has a single point afeas to justice, which is less time
consuming. Additional swift executive remedies @entral Consumer Protection Authority
(CCPA).

Conclusion

Today after more than three decades of passindh@fGonsumer Protection Act, 1986

majority of the people in India are not yet awabow the rights available to them. The

United Nations and IOCU also have identified a bfllrights for consumers to which they

feel everyone is entitled. The rights are choio&rimation, safety, voice, redress, a healthy
environment, consumer education, and substanceneed

Lack of consumer education is the root of the pobbf unawareness among the people of
India about available rights and remedies in casgghing goes against the interest of
consumer in India. It is predictable that the ne Bill, 2018 may provide a better relief to
the consumer in the market place and prove thaGtesumer is King’. This main object of
the Bill to appreciated for its simple, speedy xpensive and effective justice, and for less
paperwork and formal procedures. It was considévgarovide more effective protection to
consumers than any other correspond legislaticstiagiin the world.
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Crime against Women and Human Rights
with special reference to India

Dr. Vijay Kumar*

Introduction

Crimes against Women in India have always beeresssficoncern. The folks and society at
large consider women as second class citizens.dgrhae admire and preach them in the
name of Durga, Saraswati, Parvati and Kali, we atagse her in the form of Child-marriage,
Female infanticide, Sexual harassment, Dowry andnsdl he status of women in India has
been subject to many great alterations over thé feaag millenniums. From a largely
unknown status in ancient times through the lowngsoiof the medieval period, to the
promotion of equal rights by many reformers, thetdrly of women in India has been lively.

The status of women has varied in different perigiddme. Crime against women is partly a
result of gender relations that assumes men taperi®r to women. Given the subordinate
status of women, much of gender violence is constl@ormal and enjoys social sanction.
Manifestations of crime include physical aggressisach as blows of varying intensity,
burns, attempted hanging, sexual abuse and rapehgisgical crime through insults, acid
attack, honour killing, humiliation, coercion, blkawail, economic or emotional threats, and
control over speech and actions. In extreme, butinknown cases, death is the result. These
expressions of violence take place in a man-worettionship within the family, state and
society. Usually, domestic aggression towards woraed girls, due to various reasons
remain hidden. Cultural and social factors are riimieed with the development and
propagation of violent behaviour.

The status of women in India has been subject toyngmeat changes over the past few
millennial. From a largely unknown status in antiémes through the low points of the

medieval period, to the promotion of equal righgsnilany reforms, the history of women in

India has been eventful. The current status of wonanot be properly understood without
reference to the predecessor form of womanhood faich it evolved and the process by
which it grew. So the status of women has beeretrdny dividing into historical phase’s

Ancient society, medieval society, and Modern dgcie

! Assistant Professor (PT) Patna University, Patna.
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Women'’s participation in the workforce as well asother activities increased during the
19th and from the early period of 20th century tuéhe upliftment of women started by the
influence of social reforms. As far as India is c@med, the social structure, cultural norms
and value systems are important determinants ofem&role and their position in society
India has one of the most impressive sets of lawvg/bmen.

In recent years there has been an alarming incieageocities and crime against women in

the country. It is estimated that the growth rdterone against women would be higher than
the population growth rate by 2010, which implieattprogressively a greater number of
women are becoming victims of violence. Throughistory, women in various continents

of the world have been considered as the physieadigker sex. The gender differences and
prejudice existing globally places women all ovke tworld at various disadvantageous
positions. Crimes against women are assertion ofinknce over them and come from the
baser instincts of society. As a matter of fact pheblem of crime against women is not

something new. Moreover violence against women fisnonot considered as violence

because of general acceptance of man’s superioritye society. Women themselves also do
not consider it as crime because of their miscaestrreligious values and resulting socio
cultural attitudes.

Gender crimes are a common problem prevailingritoat all the developing countries. Even
in India the issue continues unabated creating ntessle and challenges for the social
growth. The age old cultural beliefs and traditltave identified various issues of gender —
based violence that over the period of time hasimeca major cause of harassment faced by
the women.

In India where almost half of the populations ammen, they have always been ill-treated
and deprived of their right to life and persondklity as provided under the constitution of
India. Women are always considered as a physiealtyemotionally weaker than the males,
whereas at present women have proved themsehamost every field of life affirming that
they are not less than men due to their hard wdritiner at home or working places. Behind
closed doors of homes all across our country, mead being tortured, beaten and killed. It is
happening in rural areas, towns, cities and in opelitans as well. It is crossing all social
classes, genders, racial lines and age groups.bédoming a legacy being passed on from
one generation to another. But offences againstemowhich reflect the pathetic reality those
women are just not safe and secure anywhere. Aicgpitd the latest report prepared by
India’s

The National Crime Records Bureau (NCRB), a crirae been recorded against women in
every three minutes in India. Every 60 minutes, Wamen are raped in this country. Every
six hours, a young married woman is found beatetetdh, burnt or driven to suicide.

Around the world, one in five women has been fotmte victims of rape in one’s lifetime.
Many rapes go unreported because of the stigmarancha associated with them and the
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lack of sympathetic treatment from legal systemse Thsecurity outside the household is
today the greatest obstacle in the path of women.

In recent years, there has been an alarming riagagities against women in India. Every 26
minutes a woman is molested. Every 34 minutes a tages place. Every 42 minutes a
sexual harassment incident occurs. Every 43 minate®man is kidnapped. And every 93
minutes a woman is burnt to death over dowry

Though technological advancements are considerbdoa to society, but for women, in
particular, this advancement has proved to be lgaténrible side effects. Crimes against
women in every march of life are on a rise. Oumppse of the research is to study the various
types of crime against women, their causes or resastong with the type of punishment
given under our penal laws. It aims to trace oatléw passed by Government of India for the
protection of women and children are where the gowent machinery is failed to control the
same.

The research aims to identify the role of judiciany India in evolving new vistas of
jurisprudence regarding the imminent risk to theusiéy and safety of women in our country.
The research work goings-on to espouse the unheggpiof women in our present society.
The research work aims at identifying the instrutraad tools to address the problem. Today
with the spread of modern education and awaremessien step out of the four walls of
house and entered and proved her potential in alenesy state of life, which were earlier
exclusive male domains in our patriarchal society

In Conceptual and Constitutional foundation, haenbdevoted to represent the status of
women in India. In ancient India, women occupiedegly important position, in fact a
superior position to, men. It is a culture whosdyomords for strength and power are
feminine -"Shakti" means "power" and "strengthll'male power comes from the feminine.
Literary evidence suggests that kings and town® westroyed because a single woman was
wronged by the state. For example, Valmiki's Ramayaaches us that Ravana and his entire
people were wiped out because he abducted Sit¥ellg Vyasa's Mahabharatha teaches us
that all the Kauravas were killed because they hatad Draupadi in public.

Further this chapter envisages how the conditiomahen deteriorated through ages and was
at its lowest fade during medieval times and wheseen stand today. It further incorporates
that despite being provided equal status by caristit and remarkable work by women in
various fields she is yet to get her dues.

Women under Indian legal frame work And secure owtlvarious crimes have taken an
aggravated form and new types have come to arethathd advancement of technology and
changing social scenario in which women are conoimgof four walls of houses to work in
public as well as private sector.
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In the various Crimes against Women with Recentnafegy Trends. And this regard
protection of women under judiciary recently thbes been mass of criminal cases against
women in India. The Constitution of India providés special treatment of women,
guarantees equality and prohibits discriminatiohe Ground situation more or less remains
the same. The present chapter focuses on the saypas of laws and policies which have
been formed by government from time to time tovdie the crime against women. Also the
chapter focuses on the social perception regardimge against women and how it in turn
helps in decreasing of such crimes.

Indian Judiciary through Various Path Breaking diadiPronouncements.* Judiciary in India
has always played a laudable role in eradicatingas@vils, and to bring social justice to
masses. Supreme Court of India has devised vaways like PIL (epistolary) jurisdiction,

relaxing locus standicriteria, allowing public interest litigation (PlLand has played pro-
active role to bring justice to every approach.

Through various cases several guidelines have peetided by the Apex Court to eradicate

social evils and specially to curb crimes againstngn. Some recent judgements of apex
court with some strict guidelines with a view tonimiize crime against women. This chapter
specifically provides various steps taken, guidedigiven by judiciary to bring crime against

women under control.

“Crime against women under Indian penal law.” Tleenantic meaning of crime against
women’s direct or indirect physical or mental ctudb women. Various kinds of violence
against women are eve-teasing, molestation, atagkatlovezehad, honour killing, bigamy,
fraudulent marriage, adultery, abduction and kighiagp, rape, harassment of women at
working place, wife beating, dowry death, femalédchbuse and abuse of elderly female etc.

Crime against women is rising at an alarming r&temodern world where we talk of a
civilised society, women liberty and empowermenterg day the pace of crime against
women is rapidly increasing. According to one eatimthere are more than thirty specific
forms of violence against women from womb to lassting place. These are reported
frequently in media and newspapers.

Offence against women in context of human rightsthis chapter , specifically provides
various steps to protect women human rights witlngarative study of Hindu, Islamic Era
and Universal Declaration guidelines and remedigis’en by judiciary to bring violation of
human rights against women under control.

lllustrated protection of women under procedural.lé&nd error of the court procedure for
delay in justice or trial. Procedural regulatiome the door, and the only door, to make to
real what is laid down by substantive law. Procattggulations enter into and condition all
substantive law’s becoming actual when there issputie. They help courts conduct their
business. And, they establish uniform procedurdhimvithe courts. Finally, they provide
information and instruction to those appearing teethe courts, whether they are attorneys or
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the parties’ themselves. | disclosed compensateryedies for victim under Indian law,
special law , supreme court guideline etc. The qsgpof this research effort is to look at
policy issues and future oriented planning that test enhance the role of women'’s
contribution towards sustainable development inthele country.

Conclusion

After all finally End of This chapter work covered the Conclusion and Sugges Crime
and violence against women are on a rise unabatedl form or another, in spite of various
laws and legislations to curb it. The main causdtfbes in the very roots of our upbringing
of our children.

From the very beginning male child is taught traihsuperior to his female counterpart, and
this superiority feeling grows with him and whenfiture he has to compete with female
counterparts he looks down upon them but when greye superior to him, the feeling of
revenge is vent out in various forms, or often angereleased on female as they are
considered as physically weak and under their @gigt control by male. So, before anything
else this mentality is required to be changed.t Eifsall we will have to acknowledge that
women also humans as male are, only after we gag bhange to the existing situation. The
researcher in this episode tries to bring variauggestions which can be of utmost important
for the stakeholders.
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Ethics Governing Medical Negligence in Clinical Pratice
Dr. Satish Kumar Vishwakarma'

Abstract

Medical Ethics which is a code of behavior imposgdhe profession itself and voluntary accepted tgtats. In
any profession the moral obligation is embedded when it comes to medical profession this obligatends to
have a great importance as it is directly relatagblic health. Today ethical issues and moral chagles have
become an increasingly complex aspect of a megiwdbssion. Medical ethics is not merely a moradedut
also a legally sanctioned code of conduct acceptarid normal within the medical profession. Thissdnet
mean that morality or moral theories do not inflaermedical ethics, but instead it should be undedst and
practiced from a rational standpoint as is prevaleiithin the profession at a given point of time.

The code of medical ethics expressly says thabdoshould be uninfluenced by motives of profits Thbecause
medical aid is a matter of service to humanity. Mabethics is a set of moral principles which giideembers of
the medical profession in their dealings with otheosicerned. Medical ethics must be peeved as iimgpthe
moral maturation of medical professionals. Apaxrfr the legislative control of the medical professhy the
government there is yet another controlling meckanupon medical practitioners. The basic objectife¢he
medical profession is thus to serve the humanith fill respect and dignity of a man due to thisigdtion
western developed countries have invoked molderesl dé judicial response for fully providing safegis to
protect the interests of patients. | would like ¥plere the Medical profession is a novel professiwere should
be high moral quality medical ethics to medical giitoner, during medical treatment they should fag and
concentrate. This paper deals with ethics govermieglical negligence in clinical practice.

Keywords: Ethics, Medical Ethics, Medical Negligence, Clini€ahctice

Introduction

Medical Ethics which is a code of behavior impobgdhe profession itself and voluntarily
accepted by doctors. In any profession the morbgiaton is embedded, but when it comes
to medical profession this obligation tends to havgreat importance as it is directly related
public health. Today ethical issues and moral ehgks have become an increasingly
complex aspect of a medical profession. Medicalksthre a set of moral principles which
guides members of the medical profession in thealidgs with others concerned. The basic
objectiveof the medical profession is thus to serve thednity with full respect and dignity
of a man due to this obligation. Medical ethics @oé merely a moral code but also a legally
sanctioned code of conduct acceptable and nornthinnthe medical profession.

Conceptual framework
What is Ethics?

! Assistant Professor (Guest Faculty) University of Allahabad, Allahabad.
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The term “ethics” can be generally defined as theciples governing moral behavior. The
practice of ethics involves recommending conceptgybt and wrong behavior. Ethics means
what is right and wrong in human behavior.

Medical Profession: Trade or Profession?

In present Indian scenario the commercializatiordins profession medical professional

become traders. One hand contradictory mannerdelmte on the subject. But the ground
reality is a mass level medical profession is maght is only trading by qualified as well as

non qualified medical practitioners.

Legal viewpoint

International Code of Medical Ethics 1948

The California Court of Apples iBago v. Leland Stanfored Jr. University Board afstee$
despite the fact that the case has been celleddankrk for its phrase informed consent, it
also reflected continued judicial ambiguity ovee tproper balance between physician’s
discretion and a patient’s rights of self-discriation.

In Schloendorff v. Society of New York Hospitdlsstice Benjamin Cardozissued what
remains a classic statement of the principal oepaself-determination “Every human being
of adult years and sound mind” has a right to deitee what shall be done with his own
body; and a medical practitioners who performs peration without his patient’s consent
commits an assault, for which he liable in damages.

It is ethical case in case Bir. Savita Halappanavawho died after Irish doctors refused to
abort her fetus citing an orthodox ban. The Uniwgrslospital Galway in Ireland after
doctors allegedly refused to terminate her pregnaitmg Catholic tenets. In this case it was
submitted that a doctor is entitled to terminate pinegnancy under particular circumstances
and if the pregnancy was terminated in accordaritie tlve provisions of law, it must be
presumed that without the consent of the womaauitccnot be done. But in this case she was
ready for the termination of the pregnancy butrlaie she gave her consent; therefore it is
violation of medical ethics that is prescribedriternational code of medical ethics.

The Indian Medical Council (Professional Conduct, Equette and Ethics) Regulations,
2002

The code of Medical Ethics is the primary law birglthe medical practitioners. They are laid
out as general principals of medical practice aumted which the practitioner owes to patient,
to the profession at large, to each and to thei@uiblwill be instructive and interesting to
have a broad idea of these principals and dutidgtbout what is right and wrong in the
conduct of medical professiondls.

2317 p. 2d 170 (Cal.1957).

8211 N.Y. 125, 105 N.E. 92 (1914).

4 N.R. Madhava Menon, “Strengthening self-regulaiiorthe Medical Profession for the Health of All,egal
Aspects of Health Caredited by Dr. Ashok Sahi, Indian Society of Hlealdministrators, Bangalore, p. 1.
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The Indian Medical Council (Professional Condudigéette and Ethics) Regulations, 2002
(IMC (PCEE) R, 2002) enjoin the councils to preserstandards of professional conduct and
etiquette through the design of a code of ethibés $erves two purposdsirstly, it provides
practitioners with some professional guidelines nviteey start practice anskcondly the
code sets the standard against which the natureandnt of professional misconduct can be
ascertained. The codes of ethics of the differeabdhes of medicine follow a pattern. The
areas covered include the duties and obligationprattitioners towards patients, duties
towards other practitioners and duties towardgtli®ic. The content of unethical practices is
also listed out.

It is a medical practitioner’s responsibility to imi@in good medical practiéeThe principal
objective of the medical profession is to rendewvise to humanity with full respect for the
dignity of profession and man. Physicians shouldttige confidence of patients entrusted to
their care, rendering to each a full measure ofiserand devotion. Physicians should try
continuously to improve medical knowledge and skdhd should make available to their
patients and colleagues the benefits of their geifmal attainments. The physician should
practice methods of healing founded on scientifiagsi® and should not associate
professionally with anyone who violates this prpiei The honored ideals of the medical
profession imply that the responsibilities of tHgygician extend not only to individuals but
also to society.

It is duty of a physician is free to choose whomwliléserve. He should, however, respond to
any request for his assistance in an emergencye Gaing undertaken a case, the physician
should not neglect the patient, nor should he wétdfrom the case without giving adequate
notice to the patient and his family. Provisionallyfully registered medical practitioner shall
not willfully commit an act of negligence that magprive his patient or patients from
necessary medical cdfe.

A physician shall not aid or abet or commit anyhaf following acts which shall be construed
as unethical. Soliciting of patients directly odirectly, by a physician, by a group of
physicians or by institutions or organizations ethical. A physician shall not make use of
him / her (or his / her name) as subject of anynfar manner of advertising or publicity
through any mode either alone or in conjunctiorhwithers which is of such a character as to
invite attention to him or to his professional piosi, skill, qualification, achievements,
attainments, specialties, appointments, assocggtiaffiliations or honors and/or of such
character as would ordinarily result in his selfrepdizement.

5 Aditi lyear & Amar Jesni, “Medical Ethics for SeRegulation of Medical Profession and Practigggntre for
Enquiry into Health and Allied Themed3esearch Centre of Anusandhan Trust, Survey Nal 232805, Aaram
Society Road, Vakola, Santacruz East, Mumbai, 20007.

5 Chapter 1 Regulation 1.2, of IMC (PCEE) R, 2002.

" Chapter 1 Regulation 1.2.1, of IMC (PCEE) R, 2002.

8 Chapter 2 Regulation 2.4, of IMC (PCEE) R, 2002.

® Chapter 6 Regulation 6.1.1, of IMC (PCEE) R, 2002.
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The prescribing or dispensing by a physician ofeteremedial agents of which he does not
know the composition, or the manufacture or proarbdf their use is unethical and as such
prohibited. All the drugs prescribed by a physiciwould always carry a proprietary formula
and clear nam®. It is Universal Declaration of Human Rights no atall be subjected to
torture or to cruel, inhuman or degrading treatmiéfthe physician shall not aid or abet
torture nor shall he be a party to either infliatiof mental or physical trauma or concealment
of torture inflicted by some other person or ageincylear violation of human rightd.And
also no one shall be subjected to torture or teelcimhuman or degrading treatment. In
particular, no one shall be subjected without hisefconsent to medical or scientific
experimentatior®

On no account shall sex determination tests bertaidan with the intent to terminate the life
of a female foetus developing in her mother's womhbless there are other absolute
indications for termination of pregnancy as spedifiin the Medical Termination of
Pregnancy Act, 1971. Any act of termination of pragcy of normal female foetus
amounting to female feticide shall be regardedragepsional misconduct on the part of the
physician leading to penal erasure besides rerglliin liable to criminal proceedings as per
the provisions of this Act.

But in other hand Section 3 of the Medical Termioatof Pregnancy Act, 1971, it was
submitted that a doctor is entitled to terminate pinegnancy under particular circumstances
and if the pregnancy was terminated in accordante tlve provisions of law, it must be
presumed that without the consent of the womanttdcnot be done. He has also referred to
the bed-head ticket and the other prescriptionsotttend that on day one the complainant
was not ready for the termination of the pregnabay later on she gave her consent,
therefore, no offence is made out. On the othedh#re provisions of Section 3 would not
apply to the present case because they regulatecamiiol the doctors in accordance
with medical ethics.

If medical practitioners violate this regulatiorediable to be punishment. It must be clearly
understood that the instances of offences and afegsional misconduct which are given
above do not constitute and are not intended tstitate a complete list of the infamous acts
which calls for disciplinary action, and that bysusg this notice the MCI and or State
Medical Councils are in no way precluded from cdasng and dealing with any other form
of professional misconduct on the part of a regestgractitioner.

10 Chapter 6 Regulation 6.5, of IMC (PCEE) R, 2002.

1 Article 5 of UDHR, 1948, General Assembly Resolut®iYA (I1l) of 10 December 1948.

12 Chapter 6 Regulation 6.6, of IMC (PCEE) R, 2002.

13 Article 7 of ICCPR, 1966, General Assembly Resoluid80A (XXI) of 16 December 1966.
14 Chapter 7 Regulation 7.6, of IMC (PCEE) R, 2002.
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Circumstances may and do arise from time to timeelation to which there may occur
guestions of professional misconduct which do mmhe within any of these categories.
Every care should be taken that the code is ndateid in letter or spirit. In such instances as
in all others, the MCI and/or State Medical Countiave to consider and decide upon the
facts brought before the MCI and/or State Mediaaliiils’®

Judicial Approach on Medical Ethics

In this caseR. v. Watsolf the conduct, apparent drunkenness, was repreferesid a
deliberate deviation by the physician from safecpce and the established norms of
professional conduct, but this deviation did noerseto lead to any negligence in the
diagnosis and treatment of the patient and accgiydithe patient’'s death could not be
attributed to the act or omission of the physicians

In Pt. Parmanand Katara v. Union of India & ofsthe Indian Medical Council Act, 1860

Section 33--Indian Medical Council/Code of Medicathics--Clauses 10 and 13 the
Obligation to sick patient not to be neglected @murt emphasized necessity to provide
immediate medical aid.

In State of Haryana v. Smt. Santtlae Supreme Court of India held that every medical
practitioner who enters the medical professiondalsity to act with a reasonable degree of
care and skill as an implied undertaking. Breaclamf such duties may give a cause for
action of negligence, entitling a patient to recod@mages from the medical practitioners. In
Poonam Verma v. Ashwin Pat@iSupreme Court held that &yurvedic medical practitioner
cannot prescribe allopathic medicines. If they gegeathis activity is not only illegal it is also
against of medical ethics.

In Srimathi and Others v. The Union of India, and @sffethe Supreme Court which are

relevant for the purpose of this case. "It has besged that medical practitioners are
governed by the provisions of the Indian Medical@al Act, 1956 and the code of Medical

Ethics made by the Medical Council of India, asrappd by the Government of India under
Section 3 of the Indian Medical Council Act, 1958igh regulates their conduct as members
of the medical profession and provides for disoigy action by the Medical Council of India

and/or State Medical Council against a person ffiofgssional misconduct.”

In Hospital v. Harjol Ahluwalia through K.S. Ahluwaifavherein it has been held as in the of
the medical ethics and as such it may be apprepteanotice the broad responsibilities of
such organisations who in the garb of doing sentitethe humanity have continued

15 Chapter 8 Regulation 8.1, of IMC (PCEE) R, 2002.
164 D.L.R. 358, 2 W.W.R. 560 (B.C.C.A).

7 ALR. 1989 SC 2039.

181996 (3) CPR 205.

9 Decided on 6 March, 1996.

20 AIR 1998 SC 1801.
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commercial activities and have been mercilesslyaeking money from helpless patient and
their family members and yet do not provide theessary services. The influence experted
by a doctor is unique. The relationship between dbetor and the patient is not always
equally balanced. The attitude of a patient is gubisetween trust in the learning of another
and the general distress of one who is in a sfateeertainty and such ambivalence naturally
leads to a sense of inferiority and it is, therefdhe function of medical ethics to ensure; that
the superiority of the doctor is not abused in amnner. It is a great mistake to think that
doctors and hospitals are easy targets for thatiified patient. It is indeed very difficult to
raise an action of negligence.

In the land mark judgment of the Supreme Courtvdedid inIndian Medical Association v.
V. P. Shantd deals with the following important issues of medliethics. A patient who has
been injured by an act of medical negligence hésradl in a way which is recognised by the
law and by the public at large as deserving comgtéms This loss may be continuing and
what may seem like an unduly large award may He litore than that sum which is required
to compensate him for such matters as loss ofuadarnings and the future cost of medical
or nursing care.

In K. Vishnu v. National Consumer Disputééthe Supreme Court rejected the contention
that medical practitioners being governed by ttseiglinary provisions of the Indian Medical
Council's Act and the Code of Medical Ethics carmtbrought within the provisions of the
Consumer Protection Act. Their Lordships of the igame Court after referring to the fact
that the trend was towards narrowing down the imtyuto the professionals including
barristers, reiterated the accepted legal positiat medical practitioners can be sued in
contract or tort on the ground that they have ¢htle exercise reasonable skill and care. The
Supreme Court then observed and held thus: "Immdreim suit was enjoyed by certain
professionals on the grounds of public intereste Ttend is towards narrowing of such
immunity and it is no longer available to architeirt respect of certificates negligently given
and to mutual valuers. Earlier, barristers wer@@ng complete immunity but now even for
them the field is limited to work done in Court aieda small category of pre-trial work which
is directly related to what transpires in Courtwtiuld thus appear that medical practitioners,
though belonging to the medical profession, areimatune from a claim for damages on the
ground of negligence.

In People’s Union For Civil v. Union of India And Of§The Medical Council of India in its

reply in mentioned that the medical ethics casesnarmally related to the obligation of a
physician to his patients while discharging hisydas a medical practitioner. The Council
may take up this issue and if the charges levelgdhat the two doctors have been proved
and a formal request is made by the Governmenttivithrelevant documents. The Director of

211995 A.l.LR. SCW 4463,
22 Decided on 21 July, 2000.
2 Decided or80 July, 2003.
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the Hospital has been held accountable for imprppmrurement of equipments but no action
whatsoever was taken against him at the relevant pbtime.

In Samira Kohli v. Dr. Prabha Manchanda & Afir.The respondent was guilty of two
distinct acts of negligence: the first was theuialto take her consent, much less an informed
consent, for the radical surgery involving remosfteproductive organs; and the second was
the failure to exhaust conservative treatment lgefesorting to radical surgery, particularly
when such drastic irreversible surgical proceduras wot warranted in her case. The
respondent did not inform the appellant, of thesgus risks, side effects and complications
associated with such surgery, before undertakiagtingical procedure. Such surgery without
her consent was also in violation of medical Raled ethics.

In Martin F. D'Souza v. Mohd. Ishf&qThe Supreme Court referred to the Code of Medical
Ethics drawn up with the approval of the Central/&ament under Section 33 of the Indian
Council Medical Act and observed & quote; Everytdoavhether at a Government Hospital
or otherwise has the professional obligation tceedthis services for protecting life. The
obligation being total, absolute and paramount,slaf procedure whether in statutes or
otherwise cannot be sustained and, therefore, ginstway. The Supreme Court held that it
is the duty of the doctor in an emergency to bégatment of the patient and he should not
await the arrival of the police or to complete tbgal formalities. The life of a person is far
more important than legal formalities.

A latest view of Supreme Court has awards Rs. ®@fe compensation in medical
negligence case in the highest ever compensatiandad in a medical negligence case, the
Supreme Court held that Kolkata-based AMRI Hospitad three doctors to pay a whopping
Rs. 5.96 crore along with interest to a US-baseddimorigin doctor who lost his 29-year-old
child psychologist wife during their visit to India 1998%

Conclusion

The above discussion concludes that medical priofess need to act in the limits of values
and norms of the profession, the law, and the na¢dithics. Medical practitioners are also
human being error is to be there but not due tondgligence because you are not god but
worship by the poor patients. Therefore the negligemay be converted into caring that may
reduce medical ill incident by medical professiendh case of hospitals, nursing homes,
diagnostic centers, and pathological laboratotlesnames, addresses and license numbers of
all the practicing medical practitioners, includitingit of honorary medical practitioners, shall
be prominently displayed. The minimum standardda&s down under a medical license
issued by the Medical Council of India shall be m@ined. Besides, proper hygiene and
cleanliness, and adequate water and power supgly sh provided and the premises shall
always be clean.

24(2008) 2 scC 1.
%5(2009) 3 SCC 1.
% The Hindu, Thursday, 24 October, 2013.
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Finally, it is a great task of changing the mindsétmedical practitioners and patients,
creating doctor patient relationship milieu thatcenductive for medical health care. The
Medical profession is a noble profession there khba high moral quality medical ethics to
medical practitioner, during medical treatment trehould be fair and concentrate. The
harmonious blend of ethics law is also needed weae the goal of medical profession.
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Sedition Law: An Antithesis of Freedom
of Speech and Expression

Mr. Gaurav Gupta’
Dr. Mahendra Kumar?

Abstract

One of the most important hallmarks of civilizatisnthe guarantee and preservation of the righfreedom of
expression. United Nation Declaration on Human Rigind other conventions has also recognized antepted
the existence of this right. India is one of suohintries that have not merely included a bill gjhts in their
national constitutions, but have equally ratifiegties of international agreements embodying whataigsonally
known as 'fundamental rights’. Part Il of the Indi€onstitution is a bundle of rights recognizedasdamental
by the Constitution itself. However, the law of seditivas introduced right from the colonial periodairthe
nation’s Criminal law to serve as a check to the egeness of these rights so as to provide a swbliag
ground for governance. This article aims to disctisFreedom of speech and expression and itsaliimits and
reasonable restrictions which the state can impasé.oThis article also analyses the perceptiorsedition, its
relevance today and the role of judiciary in prdieg the freedom of speech and expression.

Key Words: Sedition, Antithesis, Freedom, Speech and Expressloman Rights, civilization
Introduction

“Freedom of expression is the matrix, the indispensable condition, of nearly every other
form of freedom.”
—Justice Benjamin N. Cardozd

One of the most highly valued of the fundamentagries guaranteed to members of a free
and democratic society is the freedom of expresdibis freedom of expression, universally
acknowledged as both a fundamental and foundatiwmakn right. This freedom is not only
the cornerstone of democracy, but indispensabla thriving civil society’ Indeed, the

! Research Scholar, Babu Jagjivan Ram I ngtitute of Law, Bundelkhand University, Jhansi.

2 Assistant Professor, Babu Jagjivan Ram Institute of Law, Bundelkhand University, Jhansi.

3 palko v. Connecticyt302 U.S. 319, 327, (1937) available at, httpsutinaclu.org/issues/free-speech, accessed
on 12/06/2018 at 14:12 pm.

41n its very first session, the UN General Assentbglared that the Freedom of Information [whicheres in
the Freedom of Expression] is a fundamental hungit and...the touchstone of all the freedoms to Wwhite
United Nations is consecrated.” See Resolution 59(4) December 1946. According to Article 19, an
organization devoted to defending the freedom gfression, freedom of expression “is not only imanttin its
own right but is also essential if other human tdghare to be achieved.” See
http://www.article19.org/pages/en/freedom-of-expres.html.
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freedom of expression is considered the “foundatiohuman right of the greatest
importance.®

International and Comparative Standards
Article 19 of theUniversal Declaration of Human Rightd DHR),? a United Nations General
Assembly resolution, guarantees the right to freedbexpression in the following terms:

Everyone has the right to freedom of opinion angression; this right includes the
right to hold opinions without interference and t®ek, receive and impart
information and ideas through any media and regesdlof frontiers.

The UDHR is not directly binding on States but paot it, including Article 19, are widely
regarded as having acquired legal force as customsernational law since its adoption in
1948!

Freedom of expression is also guaranteed at Artiglef thelnternational Covenant on Civil
and Political Right§ICCPR)? a treaty with 149 States Parties, as well aslithederegional
treaties on human rights, specifically at Articleé 4f the European Convention on Human
Rights(ECHR)? at Article 9 of theAfrican Charter on Human and People’s Rightand at
Article 13 of theAmerican Convention on Human Rights

The Importance of Freedom of Expression

International bodies and courts have made it vdearcthat freedom of expression and
information is one of the most important human t$ghn its very first session in 1946, the
United Nations General Assembly adopted ResoldEf{i) which states:

Freedom of information is a fundamental human righdl it is the touchstone of all
the freedoms to which the United Nations is coratedr?

As this resolution notes, freedom of expressiobath fundamentally important in its own
right and also key to the fulfillment of all othéghts. It is only in societies where the free
flow of information and ideas is permitted that a@emacy can flourish. In addition, freedom
of expression is essential if violations of humeghts are to be exposed and challenged.

5 Centre for Law and Democracy, Restricting Freedofxpfression: Standards and Principles, BackgrouperPa
for Meetings Hosted by the UN Special Rapporteur Fseedom of Opinion and Expression, available at
http://www.law-democracy.org/wp-content/uploadsf@¥/10.03.Paper-on-Restrictions-on-FOE.pdf.

5 UN General Assembly Resolution 217A (IIl), adopi€dDecember 1948.

7 See, for exampldilartiga v. Pena-Irala 630 F. 2d 876 (1980) (US Circuit Court of Appe&l¥,Circuit).

8 UN General Assembly Resolution 2200A (XXI), 16 Deber 1966, in force 23 March 1976.

® Adopted #' November 1950, in force 3 September 1953.

10 Adopted at Nairobi, Kenya, 26 June 1981, entememiforce 21 October 1986.

u Adopted at San José, Costa Rica, 22 November £9éred into force 18 July 1978.

12 pvailable at https://www.refworld.org/docid/3b0@f5f.html accessed on 14/06/2018 at 16:26 pm.



Journal of Legal Studies, International Refereed Peer-Reviewed Journal

ISSN 2321-1059, Val. 6, Issue |1, July 2018 Page 71
www.journaloflegalstudies.com

The importance of freedom of expression in a deamchas been stressed by a number of
international courts. The African Commission on Humand People’s Rights has stated:
Freedom of expression is a basic human right, wtabn individual’s personal
development, his political consciousness, and @pation in the conduct of public

affairs in his country®

Similarly, the Inter-American Court of Human Righiss stated:

Freedom of expression is a cornerstone upon whlod tery existence of a
democratic society rests. It is indispensable fier formation of public opinion. It can
be said that a society that is not well informedas a society that is truly freé.

This has repeatedly been affirmed by both the UNmblu Rights Committee and the
European Court of Human Rights. The fact that tgktrto freedom of expression exists to
protect controversial expression as well as comeeak statements is well established. For
example, in a recent case the European Court ofaduRights stated:

According to the Court’s well-established case-l&edom of expression constitutes one of
the essential foundations of a democratic societg ane of the basic conditions for its
progress and for each individual's self-fulfilme&ubject to paragraph 2 of Article 10, it is
applicable not only to “information” or “ideas” th& are favorably received or regarded as
inoffensive or as a matter of indifference, bubats those that offend, shock or disturb. Such
are the demands of that pluralism, tolerance armhldrmindedness without which there is no
“democratic society™”

These statements emphasize that freedom of expneissboth a fundamental human right
and also key to democracy, which can flourish onlgocieties where information and ideas
flow freely.

Characteristics of the Freedom of Expression
The freedom of expression is characterized by ejxfeature®:

» It applies to everyone equally without distinctiminany kind whatsoever; distinctions
based on “race, color, sex, language, religionitipal or other opinion, national or
social origin, property, birth or other status” ardirely irrelevant to its application.

» lIts geographical scope is unlimited; it appliegyasdless of frontiers.”

» Its substantive scope, while not unlimited, is loko& encompasses information and
ideas of all kinds.

Bavailable at https://www.article19.org/data/filedfp/analysis/malaysia-sediton.pdf accessed on 12008 at
16:30 pm.

% |bid.

15 Available at https://legal-monkey.blogspot.com/2@¥/perspective-on-freedom-of-expression-in.htotessed
on 12/06/2018 at 16:40pm.

16 Available at https://www.icnl.org/research/resasitcs/-8-trends6-1.pdf accessed on 12/12/2017:4% am.
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It includes the rights to both receive and impafbimation and ideas; the rights of
both listeners and speakers, and observers andndtnattors are equally protected.

It imposes a positive obligation on signatorieshte ICCPR,; states are obligated to
take the necessary steps to ensure its protecdtioluding adopting laws or other
measures as may be necessary and providing artieffeemedy to those whose
freedom of expression has been violated.

The manner in which expressions are disseminatedlisited; it protects the right
to impart one’s ideas using any form of media sfdfioice.

Purpose behind protecting Freedom of Speech
Professor Barendt iRreedom of Speegfialso identifies four common justifications for the
principle of free speech. These are:

For the discovery of truth by open discussion According to it, if restrictions on
speech are tolerated, society prevents the asueeat and publication of accurate
facts and valuable opinion. That is to say, itgissh the discovery of truth.

Free speech as an aspect of self-fulfilment and dgopment- Freedom of speech
is an integral aspect of each individual’s right gelf-development and self-
fulfillment. Restriction on what we are allowedgay and write or to hear and read
will hamper our personality and its growth. It helgn individual to attain self-
fulfillment

For expressing belief and political attitudes -Freedom of speech provides
opportunity to express one’s belief and show plitattitudes. It ultimately results in
the welfare of the society and state. Thus, freedbispeech provides a mechanism
by which it would be possible to establish a reabdas balance between stability and
social change.

For active participation in democracy —Democracy is most important feature of
today’s world. Freedom of speech is there to ptotke right of all citizens to
understand political issues so that they can ppatie in smooth working of
democracy. That is to say, freedom of speech dtieng the capacity of an
individual in participating in decision-makitfy

In India, in the case dBovt. of India v. Cricket Association of Bengidie court expressed
that, the freedom of speech does not only help in thanel and stability of a democratic
society, but also gives a sense of self-attainfidntthe case ofndian Express Newspaper
(Bombay)(P) Ltd. v. Union of Indfh, aforesaid four important purposes of the freeesh
and expression were set out.

17 Eric Barendt Freedom of Speech (2 ed, Oxford UsiteePress, Oxford, 2005) 1.

18 Dheerajendra Patanjali “Freedom of Speech and éSsjon:India v America- A study” 3 (4)India Law
Journall (2015).

19 Ministry of Information & Broadcasting, Govt. ofdia v. Cricket Association of Beng#llR 1995 SC 1236.
2 AIR 1986 SC 515.
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Though, as we seen above, there are many thepriasiples or objectives exists behind the
idea of free speech, the modern theories justifjiregfreedom of speech are dominated by a
utilitarian vision: speech is protected becauss itecessary to achieve some greater, often
ultimate, social good. This leads to the philosophgecessity in maintaining and preserving
freedom of speech and expression in tune with [hegaocial order.

Restrictions on Freedom of Expression

The right to freedom of expression is not absolatenature. Both International law and
Constitution of several countries recognize thaediom of expression may be restricted.
However, any limitations must be valid, justifietdapredefined parameters.

Article 29(2) of the Universal Declaration of HumRights provides:lh the exercise of his
rights and freedoms, everyone shall be subject tibuch limitations as are determined by
law solely for the purpose of securing due recagniaind respect for the rights and freedoms
of others and of meeting the just requirements ofaiity, public order and the general
welfare in a democratic socie

Article 19(3) of the International Covenant on Cieind Political Rights lays down the
benchmark, statif§ ‘The exercise of the rights provided for in paradrad of this article
carries with it special duties and responsibilitids may therefore be subject to certain
restrictions, but these shall only be such as aowipled by law and are necessary:
a) Forrespect of the rights or reputations of others;
b) For the protection of national security or of publorder, or of public health or
morals’.

It is a doctrine of human rights jurisprudence thedtrictions on rights must always be
construed narrowly; this is especially true of tight to freedom of expression in light of its
importance in democratic society.

Accordingly, any restriction on the right to freed®f expression must meet a strict three-
part test, approved by both the UN Human Rights @itaee and the European Court of
Human Rights. This test requires that any restricthust®:

a) Be provided by law;

b) Be for the purpose of safeguarding a legitinpatilic interest; and

c) Be necessary to secure that interest.

The third part of this test means that even measuhéch seek to protect a legitimate interest
must meet the requisite standard established bytaime “necessity”. Although absolute

21 Available at https://www.un.org/en/universal-deation-human-rights/ accessed on 10/12/2017 ai518m.

2 Available at https://treaties.un.org/doc/publicafimts/volume%20999/volume-999-i-14668-english.pdf
accessed on 14/12/2017 at 11:45 am.

% Available at  https://www.article19.org/data/filpdfs/analysis/afghanistan-media-policy.pdf accesseu
20/12/2017 at 15:30 pm.
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necessity is not required, a “pressing social needst be demonstrated, the restriction must
be proportionate to the legitimate aim pursued thedreasons given to justify the restriction
must be relevant and sufficient. In other word® fovernment, in protecting legitimate
interests, must restrict freedom of expressiorities &s possible.

Vague or broadly defined restrictions, even if tlsgyisfy the “provided by law” criterion,
will generally be unacceptable because they gormbydhat is strictly required to protect the
legitimate interest.

Articulation of Freedom of Speech and Expression iindian Constitution

Freedom of Speech and Expression is one of théukelamental rights outlined in Part 1l of
the Indian Constitution. It finds place in Articl®(1)(a) of the Constitution along with other
freedoms outlined in that Article. What immediat&jlows Article 19(1)(a) is Article 19(2)
which outlines "reasonable restrictions" on thehtdgconferred in Article 19(1)(a). Rights
mentioned in Article 19 are the only major fundataémights in the Constitution that come
with strings attached to theth.

In drafting the provision on Freedom of speech exgression, India’s constitution founders
were influenced by the First Amendment to the UWhiates Constitution. That amendment
says, Congress shall make no law abridging the freedonspafech, or of the pres® It
assures in relatively absolute terms, freedom efesp and press. But, under the Indian
Constitution, this freedom is a lot more qualifiédticle 19(2) allows the state to make laws
that restrict freedom of speech so long as theysepeasonable restrictions in the "interests
of the sovereignty and integrity of India, the g@guof the state, friendly relations with
foreign states, public order, decency or morality im relation to contempt of court,
defamation or incitement to an offencé."

Sedition Law: Antithesis of Freedom of Speech andX@pression

Currently, the law of sedition under Section 124as hwisted big conflict with the right to
freedom of speech and expression in the Constitatiorisprudence of India. Sedition, as the
Indian Penal Code characterizes, is an attemptitg hatred or contempt, or disaffection
against the Government established by law in Intés can be done by words, signs or any
kind of visible representation. Thus, if any pergwomotes hatred or contempt towards the
State is committing sedition.

The British introduced this law to India in 1878, & part of their efforts to curb criticism of
colonial rule, and to stamp out any dissent. Maayndus nationalists including Bal
Gangadhar TilaK and Mahatma Gandffihave been tried and imprisoned for sedifion.

24 Available at https:/iwww.firstpost.com/long-readsfgnt-gagged-ambiguity-of-free-speech-laws-indndi
3392734.html accessed on 26/01/2018 at 10:45 am.

% Available at https://www.law.cornell.edu/constitut/first_amendment accessed on 30/01/2018 at J#ri2

% Art.19 (2) the Indian Constitution, 1950.

27 Emperor v. Bal gangadhar Tilg908) 22 Bom LR; (1917) 19 Bom LR 211.
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After a spirited debate, the Indian ConstitutioAakembly decided not to include ‘sedition’
as a specific exception to Article 19(1)(a). Howesection 124A IPC remained on the statute
book.

In Romesh Thapper v. State of MadPai was held that the limits set out under ArtitR(2)

are very narrow and stringent. Tara Singh Gopichand v. Sttethe validity of Section
124A of the IPC was directly in issue. The Eastj&urdigh Court held that section 124-A
has no place in a new democratic setup and ititedtthe freedom of speech and expression.
The Court declared this section void.

After the Constitution (First Amendment) Act, 19840 most important changes were made
to the freedom of speech and expression. Firstergosunds were added as restrictions to
free speech and secondly, it imposed that restnstmust be reasonable. The introduction of
the words “in the interests of’ and “public ordeld the exceptions to Article 19(1)(a),
became extremely difficult to challenge the congitihality of section 124A.

The question now arises whether Article 19(2) arettiSn 124A are compatible or
contradictory to each other. There are three argtsrtbat can be made:
1. Section 124Aultra-viresthe Constitution since it infringes article 19é))and is not
saved by the expression ‘in the interest of putniter.®
2. Section 124A is not void because the expressiothninterest of public order’ has
wider amplitude and is not only confined to ‘vioben It must undermine the
authority of the government by bringing in hatreédcontempt or disaffection towards
it.
3. In Sagolsem Indramani Singh v. State of Marihur was held that Section 124A is
partly void and partly valid.

In 1962, the Supreme Court upheld the constitutioafidity of the law in theKedarnath
Singhcasé, yet limited the extent of the law to acts invalyiintention or tendency to create
disorder, or disturbance of law and order, or erint to violence. In this case Supreme
Court sets out the essential element of the motdmmof sedition. The apex court while
deciding the constitutional validity of Section 224n light of Article 19(1)(a), said that
“incitement of violence” is an essential ingrediemtonstitute sedition.

2 Available at https://bombayhighcourt.nic.in/libwilstoricalcases/cases/TRIAL_OF __Mahatma_Gandhi-

1922.html accessed on 02/02/2018 at 09:30 am.

2 Available at https://cis-india.org/internet-govemoa/blog/free-speech-and-the-law-on-sedition aecksen
02/02/2018 at 09:45 am.

S0 AIR 1950 SC 124.

SLAIR 1951 E.P. 27.

%2 Ram Nandan v. State of Uttar PradesiR1959 All 101.

331955 CrLJ 184.

3AIR 1962 SC 955.
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Thus the Supreme Court provided an additional sedieh to the law: not only was
constructive criticism or disapprobation allowedt b the speech concerned did not have an
intention or tendency to cause violence or a distnce of law and order, it was acceptable.
The apex court also referred to a pre-legislatigtohy of India and opposition surrounding
Article 19 in the Constituent Assembly debates. it8ad was not a valid restriction to
freedom. It was also made mandatory in the cade.MdfD. Chamarbaugwalla v. Union of
India®, that incitement of violence and disorder musb &le there to constitute sedition.

Numerous cases have started political debate amuipted challenge the detention of the
accused. First most controversial case of thisaeeges against a cartoonist and a political
activist, Mr Aseem Trivediwho was alleged to have displayed ‘insulting aedodatory’
sketches that depicted Parliament as a commodethendNational Emblem in a negative
light.*® Basis the opinion of the Advocate General of Makhtra, the Mumbai Police
dropped charges against him under Section 124Atantinal judgment of the Bombay High
Court in 2015 notes certain guidelines issued @ Rblice department while invoking the
provisions under this Section.

Recently, most controversial sedition case wasnagdilr. Kanhaiya Kumar. It was asserted
that he was raised ‘anti-India’ slogans in a studaity in the campus of Jawaharlal Nehru
University, Delhi. He did this in protest againise texecution of Afzal Guru, the man behind
the 2001 Indian Parliament assault. Mr. Kumar wagstured on March 2, 2016, by the Delhi
Police yet recordings were doctored found and he iwahis way discharged in the wake of
going through three weeks in prison at the disonetif the Delhi High Court.

In IndraDas v State of AssdhThe Supreme Court reiterated that all laws, indgdection
124A, have to be “read in a manner so as to maka ih conformity with the Fundamental
Rights”. InArupBhuyan v State of Ass&nSupreme Court reiterated that the speeches which
amounts to “incitement to imminent action “can ohby criminalized. Recently in tighreya
Singhal v Union of Indf&, the Supreme Court clearly drew distinction betw&&dvocacy”

and “incitement”, in which only incitement can bengshed.

This was a landmark case relating to free speedhdia. This was a monumental case since
it struck down Section 66A of the IT Act, which wlasld contrary to the freedom of speech
and expression. The court also held that the o#isini of ‘public order’ under Article 19(2)
would only apply to ‘incitement’ and not ‘advocach the words of the SC, “The intelligible
differentia is clear the internet gives any induadla platform which requires very little or no

% (1957) S. C. R. 930.

%6 Sanskar Marathe v. State of Maharashtra & Ors, CriamiPublic Interest LitigatiorNo. 3 of 2015, Bombay
High Court.

87 (2011) 3 SCC 380.

%8 (2011) 3 SCC 377.

% AIR 2015 SC 1523.
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payment through which to air his views.” Thus oalispeech without any arbitrary
restrictions was the main outcome of this ¢dse.

What is hot amounting to Sedition
The Supreme Court has in many judgments outlingd a$at does not constitute sedition. In
the case oBalwant Singh v. State of Punfabit held that raising some lonesome slogans
(Khalistan Zindabad) a couple of times by two indials did not give rise to hatred or
contempt towards the Government established byidalwdia nor did it give rise to feelings
of enmity or hatred among different communitiesni&irly, criticizing the government or the
Prime Minister does not amount to sedition, as relthved Habib v. State of Delhiln the
case ofSanskar Marathe v. State of Maharashtra & Ottse court differentiated between
strong criticism and feeling of disloyalty towardslia. The court observed —
“... disloyalty to Government established by law ist the same thing as
commenting in strong terms upon the measures ar gfcGovernment, or its
agencies, so as to ameliorate the condition of pbeple or to secure the
cancellation or alteration of those acts or measbselawful means, that is to
say, without exciting those feelings of enmity adwloyalty which imply
excitement to public disorder or the use of viokeHe

In this case the court reaffirmed the law laid dowKedarnath Singhand also held that for
a prosecution under section 124A, a legal opinfowiiting must be obtained from the law
officer of the district(it did not specify who thigas) followed by a legal opinion in writing
within two weeks from the state public prosecufbhis adds to the existing procedural
safeguard under section 196 of the Code of Crinfirabedure (CrPC) that says that courts
cannot take cognizance of offences punishable uselgion 124A IPC unless the Central or
State government has given sanction or permissiqndceed.

In the case oArun Jaitley v. State of U*P, the Allahabad High Court held that a critique of
a judgment of the Supreme Court on National Judigfpointment Commission does not
amount to sedition. It was merely a fair criticism.

NCRB Data related to Sedition

The NCRB data tell us that a total of 179 peopleenaerested for sedition under Section
124A of the IPC during 2014-16. However, by the efi®016°, the charge sheet was not
filed for almost 80% of the cases and 90% seditiases are lying pending in the court. In
2016, a trial was completed for only 3 out of 34es3 with one conviction and two acquittals.

40 Supra Note39.

*L AIR 1985 SC 1785.

42 (2007) 96 DRJ 693.

43 Supra Note21.

442016 (1) ADJ 76.

4 Available at http:/incrb.gov.in/StatPublications/C112016/pdfs/NEWPDFs/Crime%20in%20India%20-
%202016%20Complete%20PDF%20291117.pdf accessed/@®VA®18 at 10:45 am.
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In 2015, none were convicted and 11 were acqudtedof 38 against whom charges were
framed.

The question now arises as to why is the convictete so low. Mostly, it is because of
political appeasement. Politicians let off peoptewsed in the violence, largely keeping in
mind the vote-bank politics. The second issue Widse numbers is the misuse of the sedition
law as oppressive tool of politics as where thécpalon’t even file a charge sheet and people
just spend time in prison. People, on whom frivelaharges of sedition have been applied,
are punished with jail for a long period withoutial.*®

The way forward

In the year 2011, a private member Bill titled thdian Penal Code (Amendment) Bill, was
introduced in the Rajya Sabha by Mr. D. Réj@he Bill proposed that section 124A IPC
should be omitted. It was reasoned that the Briislvernment used this law to oppress the
view, speech and criticism against the British .ruBut the law is still being used in
independent India, despite having specialized leawsleal with the internal and external
threats to destabilise the nation. Thus, to chheknisuse of the section and to promote the
freedom of speech and expression, the section dlbeubmitted.

Another Private member Bill titled The Indian Pei@dde (Amendment) Bill, 2015, was
introduced in Lok Sabha by Mr. Shashi Tharoor toemdhsection 124A IP¢. The Bill
suggested that only those actions/words that djreesult in the use of violence or
incitement to violence should be termed seditiotlsis proposed amendment revived the
debate on interpretation of sedition. The courtsubh various judgments have settled that
the language of this section does not imply th& arords, either spoken or written, or signs,
or visible representation that are likely to inaitelence should be considered seditious.

Conclusion

In a democracy, singing from a similar songbookt isrbenchmark of patriotism. Individuals
should be at liberty to show their love and aflctitowards their nation in their own
particular way. For doing the same, one might igduh constructive criticism or debates,
pointing out the loopholes in the policy of the @awment. Expressions used in such thoughts
might be harsh and unpleasant to some, but that doerender the actions to be branded
seditious. Indian Constitution empowers us to espreur views by the use of Freedom of
Speech and Expression.

But this freedom comes with restrictions and bedigljoyal to your own nation and stirring
violence in the name of our own country is an &et is seditious in nature. J Frankfurter

46 Available at https://www.deccanherald.com/opininain-article/abuse-sedition-law-721081.html. acedssn
19/06/2018 at 11:23 am.

47 Available at http://www.lawcommissionofindia.nitlieports/CP-on-Sedition.pdf accessed on 30/06/24118
15: 23 am.
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observes: “Not every type of speech occupies theegaosition on the scale of values. There
iS no substantial public interest in permittingtaer kinds of utterances ...."Here comes the
relevance of regulating the speech. Even our meameéd Constitution drafting committee
members also realized that no freedom can be absolucompletely unrestricted. It is
undeniable that freedom is like oxyg&n.

The law of sedition is controversial and sincesitan offence against the State, higher
standards of proof must be applied for convictidie Law Commission of India has
suggested that Section 124A must be read in consonance Witiicle 19(2) of the
Constitution. Each case must be investigated basddue facts and circumstances. The law
of sedition is a weapon to distinguish any indigbwho raises their voice against India and
it must be constantly updated according to theajlobntext.

The purpose of restricting speech under Seditiattsisathe protection of security and
integration of the nation. While it is essentialpitect national integrity, it should not be
misused as a tool to curb free speech. Dissentcatidsm are essential ingredients of a
robust public debate on policy issues as part @rawit democracy. Therefore, every
restriction on free speech and expression musalefudly scrutinized to avoid unwarranted
restrictions. Thus, sedition laws should be appéedording to the guidelines given by the
Judiciary.

- | -

49B. S. Chauharfreedom of Speech and Expressibexgentia, P.7, Vol (3) 2016; Jewish SupremacBraedom
of Speech and My Book Jewish Supremacamailable at http://davidduke.com/freedom-of-gideaccessed on
30/06/2018 at 08:15 am.

0 Supra notet7.
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A Critical Analysis of Criminal Law Amendment Act, 2018

Dr. Vijay Kumar Bhaskar®

Introduction

There has been an unnatural surge in the heinaldeats within the world, and it is only
evident that the population will require strictaws to be in place, of the sort that would help
promote the curbing of such incidents. The couhtag been in a state of uproar, where the
Indian society witnessed a soaring public anger themost terrible incidents that took place
in the year 2018<Kathuaand theUnnao rapecases that took place this year, and it was only
natural for the society to demand more stringens|tor offenders.

The rape cases &athuaandUnnaowere a reminder of the horrific incident that hapgd in
2012, and were the basis of the drastic change® rtmathe Indian Penal Code for matters
relating to rape cases. The case of Kathua wasngottew, and it was frightening in equal
measure. The kidnapping, rape and then murdereotitht-year-old girl, Asifa Bano, near
Kathua, a small village in the state of Jammu aaghir, sent ripples of terror and hate to
the country's people, as well as to the wdrld..

In the history of incidents of rape in India, maften than not, the legal response in the form
of a new amendment being introduced is often astyhnature, and does not always take into
considerations all the factors before being promgld. TheNirbhaya Gang Rapécidence
was the cause why the government and communitg ablkne to a certain awakening to deal
with the issues of rapes occurring in society waitfrain of seriousness, and also to give it due
prominence as one of the key social problems faerogien in society.The event drew a
plethora of disdain from people across the glolel the resulting outrage compelled the
nation's government to take urgent remedial actimsulting in the Criminal Law
(Amendment) Ordinance 2018.

The ordinance was later assented to by the Prasalahit came into force on April 21, 2018.
After the LokSabha and the Rajya Sabha passedithasBwell, on July 30 and August 6,
2018 respectively, the Bill further received thedtdential Assent on August 11, 2018, and
was enforced as the Criminal Law (Amendment) A01,8(hereinafter referred to as the "Act
2018". In turn, this Amending Act, which replacx previously in force ordinance, which
doing so with a retrospective effect, has resultegvisions to four entire statutes, which are

! Faculty, Department of Human Rights, School for Legal Studies, Babasaheb Bhimrao Ambedkar (A Central)
University, Lucknow
2 Available at https://theprint.in accessed on 3(#068 at 16:26 pm.
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the Indian Penal Code, 1860 (IPC), the CriminalcBdure Code, 1973 (Cr.P.C.), the Indian
Evidence Act, 1872 (IEA) and the Protection of @reh from Sexual Offences Act, 2012
(POCSO).

In this article, the researcher will discuss theeadments introduced by the Act, of 2018 to
the IPC and the code, since these two statutethamnost prominent pieces of criminal law
regulating the country's criminal offences.It isident that the reforms that have been
implemented have been made in a very short pefidiehe, which is uncharacteristic of the
rules that are applied in the natural sense.Howeétveeems that the government's purpose in
enforcing these laws was to pacify the people wikoewoutraged by the incidents that have
taken place in recent years.

Amendment in the Code of Criminal Procedure:

Before the Act, 2018 was enforced, the Cr.P.C. lassamended in a slight manner by the
Amendment that was enforced in 2013, but as of ribgvAct, 2018 has further amended the
Code. The Cr.P.C., as it was before, It requifed the prosecution process be concluded
within a period of three months in cases wherectivee of rape has been committed against a
minor girl, but Act, 2018 has made amendments ¢opiriod, which now mandates that the
investigation process be completed within a peobiivo months instead of three months.

However, Act, 2018 continues to be silent as totwhdo follow if, within a span of two
months, the agencies involved are unable to corclilg prosecution process and the
complaint is unable to be resolved within a penbdix months. In the Cr.P.C., the allowance
of appeals no particular rule is laid down conaagrthe disposal of appeals lodged in cases
of a criminal nature.This is what provides a créjhstification for the complaints made that
the appeal process under the Code of Criminal Bwoeeworks to become a barrier to the
public's delivery of speedy justice, and in itswjghe Law Commission has also expressed
that there needs to be a reform that sets outtarsythat allows to speedy disposal of appeals
in cases of rape. The Act, 2018 has now added-aextinn to the Section 374 of the Cr.P.C.,
that mandates that the appeals must be disposeithad a period of six months.

In addition, several provisions are also includedhie Code to allow for anticipatory bail to
be granted to individuals. The anticipatory bailyigically made available to persons who are
worried that they will be arrested for committing@n-bailable offense. A sub-section of Act,
2018 is incorporated in Section 438, which makdgigatory bail available to criminals who
expect their arrest for committing the crime ofeamainst minors aged 16 or 12 years of age.
This initiative does not, however, have an imphat ts utter in nature.

The courts have treated the cases of anticipatailywith the notion of advancing justice

since the case dflaneka Gandhi v. Union of Indizand the courts have resorted to the
doctrine of proportionality. The misuse of existilegjal frameworks has contributed to the
advent of many steps aimed at curbing this missiseh as the blanket abolition since 1976 of

31978 AIR 597.
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the right of availability of anticipatory bail itné State of Uttar Pradesh. However, there have
been cases where the lack of this clause has lreemeented in a variety of other respects,
as was clear in the caseArharavati v. State of U.P as well as in the case loél Kamlendra
Pratap Singh v. State of UP

There is little assurance that the abolition ofdhécipatory bail clause in cases of rapes and
gang-rapes, as pursued by the Act, 2018, would &eceessful step to curtail the cases of
rape in the world, because, as is evident fronptieeedents, the absence of anticipatory balil
in the past has not been a major obstacle.

Amendment in provisions of The Indian Penal Code, 860

Prior to the Act, 2018 the IPC was revised by thianal Law (Amendment) Act, 2013.
However, the Act, 2018 further amends the IPC padicular manner, because although, on
the one hand, it amends the current provisionk@tPC, on the other hand, the Act,2018 has
also incorporated a variety of separate provistorthe original act.However, whether or not
the expected result of these reforms, which arentrteacause a dissuasive effect in culture to
curb sexual assaults against minors, is also armansial feature of these hurried
changes.The most notable reform made by the Act820 the IPC is the rise in the
punishment previously provided for the offencesagfes in the country i.e. the Sections 375
and 376, IPC in the Code.

The nature of this reform does not take into actdm nature of sexual harassment in the
country, nor does it include the founding princgplef criminal legislation in our country.
Section 376 points out 14 conditions in whichsideemed to be an aggravated form of rape
owing to the presence of the material of the agafian. Prior to the Act, 2018, the maximum
punishment that was awarded for rape (under se@r@{1l) was imprisonment between 7
years and ranging all the way to life imprisonméiais been increased to a period of 10 years.
This means that now, in both subsections, the penal. Parts 376 (1) and 376 (2) have been
leveled and have been rendered similar. While saalated step against the crime of rape
may appear.

In comparison, another amendment made to the senfenrape offence was the clause that
concerned the crime being committed against a gider 16 years of age. This basic
provision has now been omitted and, now, sub-sect®) was introduced by the ACT
2018.This change, now enacted, allows for a mininsemtence of 20 years, and this can
apply to the offender's life imprisonment, but tlisa dubious feature of the nature of this
punishment, notably from the point of view of thenstitutional legitimacy of the nature of
this punishment. A punishment for a period of 28rgeunder the Section 376 (3) is furiously
debatable, and to some, hard to justify.

42005 Cr.L.J. 755.
5S.C., Criminal Appeal No.538 of 2009.



Dr. Vijay Kumar Bhaskar Page 83

It seems to be too unfair to abandon judicial powwénvoke the application of Section 376(3)
of the Statute, however a term of 20 years of mimmmprisonment.As the sentence for life
imprisonment is awarded to a man aged 18 yeavgutd mean that the man would not be
free for the rest of his life, something seemsrelgtiirrational, especially, in the absence of
the judiciary discretion.Section 376AB, which haseb added, allows for a minimum
sentence of 20 years, which can also extend tanifgisonment under this section for the
crime of rape against a minor girl under the agéaiears has been fixed as the maximum
penalty for the offence. On the other hand, them#ections also incorporated the provisions
that formerly existed for the crime of gang rape.

Conclusion

The amendment so enacted in the form of the 2018sAatearly incomplete, and it is as plain
as the day that the amendments warranted much dedibeeration than they had been given.
Either the changes that have been incorporatdtetourrent sections or the sections that have
been added as additional crimes to the Indian Reo@é, they have all left a few lacunae.

For example, the recent laws that have been indludéhe Indian Penal Code for the crimes
of rape perpetrated against minors between thef@j2 and 16 are very strict and may lead
to a challenge for law enforcement authorities.@dpunishment in this situation would also
serve as a deterrent factor, but the effect wiltbenter-productive, as allegations of rape in
situations where the woman is in a marital partmiprand under the age of 12 will go down
significantly as a result of this move.

Since the Act, 2018 has been introduced; Secti@a<\ and 376 DB of the IPC have made
the sentence obligatory for juveniles, which istcary to the rules of the Criminal Justice
Act. The provisions of the JuvenileJustice Act 2@drbid the awarding of life imprisonment
or death sentences to a minor who is in vioIatibﬂaw.GContrarin to that, Section 376DA
provided life imprisonment as a punishment to avimirwho has committed a crime under
Section 376DA. This intersection is evidence tha teforms have not been adequately
evaluated until they have been enforced by the Govent.

The Act, 2018 incorporated modifications to the egdp process in the Criminal Procedure
Code, but stayed silent in situations where th@@sed amendments have not been complied
with.The appeals must now be rejected within a sgfah months, in line with the revisions
adopted by the Act, 2018 to Section 374 of the Cbdethe consequences that should follow
in the event of non-compliance have not been déteahn

Changes, when introduced hastily, appear to wedken consistency of the statutory
amendments and lead to congestion within the legsiem. Such hasty action should be
eliminated, and appropriate careful action shoeldaien.

6 Section 21, Juvenile Justice Act, 2015.
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Analysis of Domestic Violence against Women
in India and Role of Judiciary

Asha Rani’

Abstract
Domestic violence is like no other crime. It does Imppen in a vacuum. It does not happen becawseane is
in the wrong place at the wrong time. Homes and famiire supposed to be scared territory, the “have
heartless world.? The article explains that how violence takes plaitgin the four wall of the homes and how it
happened by your love once, the author makes amattto analysis the widening scope of the mearfitigecact
of Domestic Violence against Women in India throtighhelp of various case study which make the growithe
definition of act of violence against Women. Asdjady also play a vital role in widening the defion of act of
Violence against Women therefore it can be said jindiciary is a mirror to know the status of act@bdmestic
Violence occurred in the society.

Key words: Domestic Violence, Women, Role of Judiciary.

Introduction

Domestic violence means any act of violence agaweshen which provide an injury to the

life and limb of the victim by their family member by their intimate partner, as there are
many dimension of such violence, it may be physicaixual, psychological, verbal or

economic violence.

Domestié Violencé is an act or omission or commission or conductbehavior of any
memberof family to provide the harm or injuries or angdangers the health, safety, life,
limb or well being to the female or any other paerselated to her. It may be through
physical, sexual, verbal, emotional, cyber or ecoical abuse.

Domestic violence (also named domestic abuse ahfaimlence) is violence or other abuse
in a domestic setting, such as in marriage or dtdtadi™. Domestic violence may be used as

! Research Scholar, Gautam Buddha University, Greater Noida.

2 Rachel Louise Snyder, “The Particular Cruelty of @stit Violence”.

3 Origin of the word Domestic from old French dorigse in Latin domesticus belonging to the houseailable

at https://www.dictionary.com accessed on 10/05824X120:10 pm.

The act of Domestic Violence, 2005, has not defireeword but section 2(g) of the act r. w. secBoof the act,
the word ‘domestic’ make a proportion with ‘violen@a s a phrase which include dimension of viokeniz.-
sexual, physical, emotional verbal & mental abwses economic abuse that includes Stridhan otheabie and
immovable properties, right to residence and soDmmestic means- relating to home, the househdfdssy or
the family. Available at http://www.merriam- welb@scom accessed on 14/06/2018 at 16:26 pm.

4 Violence means- the use of physical force so asinjore, abuse, damage or destroy. Available at
http://www.merriam-webster Dictionary. Accessedl@®i06/2018 at 10:10 am.

5 Cohabtation means — where two or more person litdggther without being married. In broad senseabiih
means to “coexist”. The origin of the term comes thid 14 century, from the Latin cohabitate, from co-
‘together’+habitare ‘dwell’. Available at www.lexaccom...oxfrddictionaries.com. visited on 01/04/201
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a synonym for intimate partner violence, which nmitted by a spouse or partner in an
intimate relationship against the other spouseaotinpr and can take place in heterosexual or
same-sex relationship or between former spouseaxngr. In the broadest sense, domestic
violence can also involve violence against childigarents, or the elderly. It takes a number
of forms, including physical, verbal, emotionallig®us, reproductive, and sexual abuse,
which can range from subtle, coercive forms to tahrape and to violent physical abuse
such as choking, beating, female genital mutilgteomd acid attack throwing that results in
disfigurement or death. Domestic murders includaisg, bride burning, honor killing, and
dowry death (which sometimes involve non-cohabsitafamily members)

The domain of domestic violence is not a new coneegd neither it only prevailed in India
but the incidents of Domestic Violence are prevhidl over the world whether any country
is developed or developing as it has been discussedhe United Nation under the
“International Bill of Human Right” as it is knowas violence against human right too. In
1980 first time it was mention in official documendf United Natioh and after it in —
“Vienna Accord of 1994 and the Beijing Declarafiamd the Platform for Action (1995). The
United Nations Committee Convention on EliminatairAll Forms of Discrimination against
Women (CEDAW) has recommended that States shouidtcag@rotect women against
violence of any kind, especially that occurringhaitthe family.

Though domestic violence, in the history of Indiaswalso prevailed from the very ancient
time as India is a male dominated country where amoimave to face violence in many form
as some time name of tradition. But earlier it meagknowledges as a form of family abuse
and only under the Hindu law it was known as altywes a ground of divorced and under the
criminal law under section 498-A of it was such aty known as crime. But all the
provisions related to violence against women wereseen satisfactory therefore in 2005,
The Protection of Women From Domestic Violeh&et, 2005, was enacted to fill the gaps of
existing laws related to domestic violence in Indrad it is the first of its kind to provide a
comprehensive definitions to domestic violencenmiuiding physical, emotional and verbal,
economical, and sexual abuse. According to theoNatiCrime Record 2017 published by
the National Crimes Research Bureau (NCRB), everynlinutes a crime was recorded
against women in India, every 16 minutes a rapeasasmitted and every 4.4 minutes a girl
is subjected to domestic violence.

5 Available at http// www.wikipedia.org/wikia Doméstiolence accessed on 03/04/2018 at 11:05 am.

7 Available at https://www.un.org accessed on 12088 at 16:26 pm.

8 Beijing Declaration-1995.

9 Section-3 of the Protection of Women from Dome¥iilence Act, 2005 define the term “Domestic Viote”, -
any act, omission or commission or conduct of tegpondent shall amount to domestic violence inagert
circumstances. It includes causing physical abasgual abuse, verbal and emotional or economiceabus
determining whether any act, omission, commissionomduct of the respondent constitutes “domestitexice”
the overall facts and circumstances of the cadélsha guiding factor.

available at http// www.ncrb.gov, accessed on 12058 at 16:26 pm.
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No matter whether she is educated or not, litevat#literate or related from urban or rural

area. Domestic Violence is prevailed in the lifeedery woman in many forms which is

impossible to express it in a particular mannerough Violence is acknowledged but

remained invisible because it is very individuatl gmivate matter therefore violence against
women is always hidden within the home.

Violence against Woméhhas taken various shapes viz. rape, kidnappirdyaion, female
feticide, homicide, dowry death, harassment, cyuehturder after rape, immoral traffic etc.
all are example of Violence against Women.

Legal jurisprudence has historically considereddbmain of the house to be with the control
and unquestionable authority of male head. A woisarever an entity in her own rights, she
is first the daughter, next the wife and last thethmar of a man. They have large array of
duties in parental home, in the matrimonial homermurights. The rights are only provided

to male. In our India traditions are bound to styciwhere women have been socially,
economically, psychologically and sexually expldifeom the time immemorial, sometime in

the name of religion, sometime on the pretext dfimgs.

Thus it can be said that though the act was passe year 2005, i.e. 15 years before still
the cases of domestic violence are prevailed irowdr the India and the act is unable to
control over such cases. Behind the close dooh euit domains are happening everyday in
the society.

It has been seen that violence against women tendrease even during every type of
emergency. As the scope of our rights are widedmgby day under article 21 of the Indian
Constitution of India; with the growth of the sagiend culture. As the nature of law is also
dynamic, therefore it should be change accordirtheameed of the society and the definitions
of act of domestic violence also need to be widened

As the judiciary also play a vital role in this eegnce as it has to face challenges everyday
and felt that the interpretation of law in such anmer or legal regime of law in such a way
that matrimonial relationship would not be effesttlhe most of matrimonial cases led to end.
It is therefore need to analysis of judicial demis.

In the interpretation of law by judicial decisioitsnay conclude that domestic violence act
speaks only about the wives — from legal marriaagesabout sister, daughter and widow but
not has explained about women — live — in relatigmsrights of third gender, the rights of
surrogate mother, rights of transgender, the righitkoster child therefore there is need to
give attention the towards the legal regime ofaheve victim also.

11 Black’s law Dictionary defines” female” as the selich conceives and gives birth to young also a brerof
such sex. The term is generic but has specifimmgaof “Women”. West Publishing Company, VI Ed, Usid
Law Lexicon define “Women” as an adult female hurbaing; whereas it also refers to the terms ofizedtO r/
w 40 of Indian Penal Code, 1860.
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Analysis of Judicial Decisions

Beside above literature there are number of caseghich Supreme Court and High Court
has interpreted the legislation on domestic vioderfs the extraordinary power is vested in
Supreme Court under article 32 and 142 and the dighrt under Article 226. There are
three organs of government, namely the legislabvdy, executive body, and judicial body
each has to do their function with the rule of sapan of power but judiciary has extra
ordinary power to do its work more actively thatksown as judicial activism as the

legislation and statutes provide remedy on theatioh against cultural crime but judiciary
has to meet with the common aspiration of peopleudsh litigation every day. As law is an

effective tool to translate the aspirations of camrpeople into reality and to achieve justice
against violence but many time mere law and letiisiaalone do not play a crucial role in

formulating the social and legal policies and ugirgpthis evil of domestic violence then

judiciary play a vital role in the favour of victiof violence through the interpretation of act
and analysis of various laws judicial decisions.efBfiore there are following judicial

decisions of Supreme Court and High Court to tstdad the developing dimension of the
expression of domestic violence:

In the case ofndra Sharma v. V.K.V. Sharfiahe Supreme Court has ruled that live- in-
relationship which is not in the nature of marriagg coming within purview of domestic
relationship. There is no express statutory prowisio regulate such type of live- in-
relationship upon termination or disruption. Howewemen and children born out of such
relationship call for adequate and effective priivec Parliament needed to ponder over these
issues and bring in proper legislation on make @ra@mendment of the Act 2005.

The Supreme Court said that the court cannot ligge ef the fact that iniquities do exist in
such relationship and on breaking down such relahigp, the woman invariably is the
sufferer. Law of constructive Trust developed asemns of recognising the contribution both
pecuniary and non-pecuniary perhaps comes to dibin such situation, which may remain
as recourse for such a woman who finds herselfinnfiisadvantaged. Unfortunately there is
no express statutory provision to regulate suckgdyg live-in-relationship upon termination
or disruption. Since these relationships are ntiténnature of marriage there may be situation
where the parties entering into live- in- relatioipsand due to their joint efforts or otherwise
acquiring properties, rearing children etc and ulisp may also arise when one of the parties
dies intestate.

In S.R. Batra and another v. Smt Taruna BHtréhe Supreme Court ruled that the wife is
only entitled to claim a right to residence in argd household and a “shared household”
would only mean a house belongings to or takeneom by the husband or the house which
belongs to the joint family of which the husbandisiember. The property in question in the
present case neither belongs to “A” nor was it sa&a rent by him nor is it a joint family

property of which the husband “A” is a member.sltain exclusive property of the mother of

122014 (1) MWN (Cri.) 481 (SC).
13 AIR 2007 SC. 1118.
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“A”. Hence it cannot be called a “shared househdtdthis case The Supreme Court observed
that “No doubt, the definition of the “shared hdusle” in section 2(5) of the Act is not very
happily worded and appears to be result of clumaftidg but we have to give interpretation
which is sensible and which does not lead to civaesciety

In Smt Preeti Satija v. Smt Raj Kumar and Andtharase where estranged daughter-in-law
staying with mother-in-law, whereas family had a@ved her husband. The division Bench
of the Delhi High Court observed that ward Respohde Section 2(q) includes female
relatives of husband, thus relationship betweergkfeu-in-law and mother-in-law would be
domestic relationship. House claimed by the mothéaw to be her absolute ownership is a
shared house hold. Her daughter in law is entitted stay in shared household.
latest three judges bench decision the Apex CaBhabnam Hashmi v. Union of Intfidas
recognized in law the right of Indian citizens spective of their caste, creed, religion and
community, to adopt a child and under the Juvgniéice (Care and Protection of Children)
Act, 2000 by adopting a special procedure presdriberein by virtue of the section 2(aa).

Prior to the pronouncement of the said judgemenhefApex Court, such child could have
been taken only under the Guardians and Wards et frerson of any community than that
of Hindus and such child, in that event, would Ipe entitled to inherit the property of such
guardian Thus, a foster chifdn law may not have sufficient rights availablehion under
law akin to a natural child or an adopted childie Protection of woman from Domestic
Violence act 2005 has made an arrangement forafagach child as well as per the natural
child .

One more another case through which the scopeeoivird domestic violence has become
wider as the case is as followihgvtez Singh Johar and others v. Union of Ihdia which

S. C. overrule the judgment tBuresh Kumar Koushal v. Naz Foundat@amd upheld that
LGBT people in India are entitled to all Constiturtal rights, equal citizenship and protection
of the Laws including the liberties protected bg tBonstitution of India and the choice of
whom to partner, the ability to find to fulfilmeim sexual intimacies and the right not to be
subjected to discriminatory behavior are intringicthe constitutional protection of sexual
orientation .

Thus through the above ruling The Court has madiesaribe that there is another aspect of
the matter, that is, what would be the matrimorigtits and obligation of a person falling in
category of ‘third gender’ and as to whether suetspn should be entitled to drive the benefit
of the protection of the Woman from Domestic VialerAct, 2005.

14 AIR 2014 Del. 46 (DB).

> AIR 2014 SC.

18 The expression “foster” has been defined in Sh@tdord English Dictionaries as keeping under gigrship,
or to nourish or to take care, to bring up, to aute promote.

17 AIR 2018, five judges Constitutional Bench decisidrthe Supreme Court, in writ petition (Crl.) No. @6
2016.
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Conclusion

Thus the article suggests that the solutions régauthe domestic violence must be found
within the family setting and within the communggtting. Strategies that should be explored
further are education of women and girls, the fdromaof women’s groups to minimize
isolation and increase power; and the use of masianto promote more balanced, healthy
perceptions of male female relationships.

The results of this study, though limited by lack raultivariate analysis to establish
significance of factors, present a glimpse intchldbe severity and endemic nature of marital
violence. The above article also helps to incretise understanding of the social and
economic pressures that limit the power and optiohsvomen in violent relationships.
Understanding both immediate precipitating factamdg underlying causes for abuse as well
as the structures that women feel comfortable tapfor support provides a starting place for
designing initiatives to counter violence. The wayswhich correlates such as age, caste,
education, and duration of marriage are associaidd different forms and factors is an
important finding that can aid in informing contesgtecific efforts in domestic violence
prevention and intervention.



